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PREFACE. 



npHE notices from the various Eailway Companies, which have 
appeared in the Gazette and in other newspapers within 
the last few days, constitute one of the first steps to be taken 
under the Hew Eailway and Canal Traffic Act, 1888. Such 
notices are to the effect that the different Bailway Companies 
have submitted revised classifications of merchandise and 
revised schedules of maximum rates and charges for the ap- 
proval of the Board of Trade ; that copies of them will be 
supplied at Eailway Stations at the price of One Shilling, and 
that objections to them must be lodged with the Board of 
Trade within eight weeks from the date of the notices. 

The Act provides that within the period prescribed by such 
notices, objections may be taken to the classification and 
schedule by the trading public, by Chambers of Commerce, and 
by various other persons and bodies interested in the carriage 
of goods and merchandise. 

It is incumbent, therefore, upon all such persons to make 
themselves acquainted without delay with the provisions of the 
Act, in case they should desire to take advantage of them for 
the protection of their commercial interests. 



IV 

The object of this work is to give, as far as possible* a general 
explanation in popular form of the alterations and innovations 
e£Eeeted by the new Act of 1888. 

For this purpose technical language and detail have been 
avoided as far as possible, and for the reason given in the early 
part of the introductory chapter, the Act has not been set out 
at length, it being considered that a summary of that 
part of the Act which relates to traffic management, with 
explanations of the alterations effected, would be of more 
service to the public than the full text of the Act itself ; the 
more so as the Act ia comprehensible only by further reference 
to the many other statutes incorporated and referred to in it. 

The end desired has been not to produce a technical book 
suitable only for the professional practice of experts, but to 
provide a guide which would give an accurate view of the 
general effect of the new legislation, and also furnish a 
useful index to the statutes and sections should it be desired 
to refer to any of the Acts themselves. 

PERCY GYE, 
THOS. WAGHORN. 

1, Paper Buildings, Temple, 
February 18«A, 1889. 
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INTEODUCTORY. 



TN the autumn of the year 1888 an Act of Parliament was 
•*• passed which, it was hoped, would have the effect of 
adjusting for some time to come the various interests affected 
by the management of the system of llailways and Canals in 
the United Kingdom. 

These great enterprises have been called into existence by 
means of an outlay of capital drawn from individual accumu- 
lations, and amounting in round figures to one thousand million 
pounds sterling. So great an expenditure of private resources 
upon matters of public utility has given rise to a set of difficult 
legislative problems; their very gradual solution has now 
culminated in the Act that came into operation on the first day 
of the present year. 

The evils resulting from the fact, that the whole system 
of intercommunication between the different parts of this 
country is subject to the pecuniary interest of investors, and in 
some degree perhaps, to their caprice, have been continually 
pressed upon the attention of Parliament for the last half 
century. In consequence, the rough and ready regulations of 
the Companies' special Acts have been amplified by a succession 
of public statutes, and it has been attempted by means of 
a special department of the Board of Trade, and by the creation 
of an express judicial tribunal to mete out evenhanded justice 
between the claims of capitalists to a profit, and the demands 
of the nation at large to have their highways treated as a semi- 
public institution. 

Experiments of a tentative nature have been repeated in 
both these directions, but it is to the appointment of some 

1 



2 THE NEW LAW OF RATES AND CHARGES 

such special tribunal as that of the last Eailway Commission, 
that the pablio attention is directed, as containing possibilities 
of a final solution of the difficulties referred to. 

This special tribunal was first appointed for a period of five 
years in 1873 ; its existence was prolonged from time to time 
by Act of Parliament in the ordinary way, pending the pre- 
paration of more effective measures. 

For the purpose of collecting the evidence necessary for the in- 
troduction of fresh measures, a Select Parliamentary Committee 
was nominated in the year 1881 ; its duty was to make enquiry 
into the mode of conducting the traffic upon railways, with a 
special view to reporting upon the effect of the differential 
rates put into operation by the companies, and upon the quali- 
fications requisite for the tribunal by which injuries, alleged to 
have resulted to individuals or the public by infractions of 
the Eailway Acts, might be investigated. 

During the years 1881 and 1882 the Select Committee heard 
many representative witnesses, and their report upon the 
subject, together with the detailed evidence laid before them, 
was presented to Parliament in 1882, and published in the 
ordinary manner. It is upon the lines recommended by this 
report that the Act of 1888 is entirely founded. 

The main purport of the Act is to give effect to the 
nniversally expressed desire of the trading public, that such 
•differences as may arise between themselves and the Railway 
Companies may be adjudicated upon by a tribunal possessed 
of some such qualifications as those of the last Eailway 
Commission, but with extended powers and of permanent 
duration. 

In the framing of an Act of such importance, creating as it 
does a judicial tribunal of a rank inferior only to the Court of 
Appeal, controlling a commercial industry scarcely equalled in 
the world for magnitude and importance, and revising regula- 
tions which have been on probation and subject to discussion 
for many years past, it was to have been hoped that means 
would have been found to have dealt comprehensively with all 
the subjects it regulated, that it would have embraced within 
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the four corners of it the whole law relating to railway rates 
and facilities, that it would have repealed all prior legislation 
on this subject, and that it would have stood alone, complete, 
and self-contained. 

But the modern practice of legislation does not lend itself 
readily either to perfection, completeness or simplicity, and 
there remain to be read with this Act of 1888, clauses bearing 
on the same subjects, and scattered through some 40 or 50 
different Acts of Parliament, still standing unrepealed upon 
the Statute Book. Some of these clauses exist in full vigour, 
some lie dormant in a torpid state of half suspended animation, 
almost, but perhaps not altogether superseded by later 
provisions. 

In this category would be the clauses of an Act of 1871 
requiring certain specified returns to be sent to the Board of 
Trade. The Act of 1888 partly suspends and partly enforces 
the older Act by prescribing, that under the powers of the Act 
of 1871 the Board of Trade may require the Railway Companies 
to compile for them precisely such statistics as they may see 
fit to ask. This illustration is perhaps a little technical, but it 
serves as a fair sample of almost every provision of this and 
other Eailway Acts. The section means, no doubt, that on 
request by the Board of Trade the Eailway Company must 
supply any information whatever in respect of their capital 
expenditure, of their accounts, and of the traffic conveyed by 
them. If this is so, it would have been easy to have expressed 
as much in unequivocal language, but the reference to the Act 
of 1871 not only renders the section unintelligible by itself, but 
tends to throw doubt upon the question as to whether, after 
all, this is indeed the real meaning, and whether the Companies 
might not say, when a given return was asked for, that it was 
not at all of the nature of those specified in the Act of 1871, 
and that upon a true construction of the words of the section 
they were not compelled to furnish it. 

In this manner it is that the Act deals with every subject 
which it touches. As printed in the Law Eeports it occupies a 
space of 25 pages ; another five pages might well have sufficed 
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to have brought within its compass all that was intended to 
survive of the multitudinous enactments relating to Railway 
Traffic, and to have put the whole in plain and unmistakable 
language. 

The Act of 1888 commences with the section ; — " This Act 
shall be construed as one with the Regulation of Railways 
Act, 1873, and the Acts amending it." 

The 47th section makes the whole of the Act of 1873, which 
was only to remain in force for five years, perpetual. Fifteen 
sections of the Act of 1873 are however repealed by the opera- 
tion of section 59 ; the Act of 1888 is therefore to be read only 
with the remainder. 

On turning to the Act of 1873 it is found that it was enacted 
" for the purpose of carrying into effect the provisions of * The 
Railway and Canal Traffic Act, 1854,' " (which it does, in the 
natural course of such events, by repealing or amending three 
and a-half sections out of six), and it provides that the com- 
missioners appointed under it are to exercise the powers 
conferred by the Railway Clauses Act of 1863. 

There are thus three other Acts of Parliament incorporated, 
in part, in the Act of 1888 by means of its first section, and 
others are brought in by sections later on. 

For the reason therefore that the Act of 1888 is incomplete 

if printed alone, and for the reason that this little treatise 

makes no pretension to deal for technical purposes with the 

legal side of the question of traffic management, it has been 

thought undesirable to occupy space by printing the Act in 

extemo. There are many, doubtless, to whom an outline of 

the Act would be acceptable ; if more than this is desired the 

Act alone would not furnish the necessary information, and 

there is no remedy but to refer to a comprehensive summary 

of all the Acts dealing with the question. Such a work is 

" Biggs' General Railway Acts," wherein all the statutes in 

force are collected and printed. The Acts there collected 

amount to 150 in number and occupy a space equal to 800 pages 

of this pamphlet. 

Another reason for giving merely a summary of the Act, in 
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preference to a transcription of its clauses, is furnished by its 
vague and uncertain phraseology. 

Although the subjects are dealt with later on under the 
headings appropriated to them, it may be well to point out 
here some one or two of the ambiguities which make this Act 
as difficult of comprehension as those others which the Courts 
of Law have for so long been unable to agree in construing. 

A main provision of the Act is to the effect, that the rate 
clauses of every Company are to be revised; an important 
feature in the mode prescribed for the revision consists in the 
participation of the public in the settlement of the revised 
rates ; the consolidated scheme, as suggested by each Company, 
is to be published by them beforehand, and an opportunity is 
to be afforded to all, whose interests may be affected by the 
rates proposed, to lay their objections to them before the 
Board of Trade, in order to guide that department as to its 
approval of or opposition to the proposed consolidated special 
Act. Yet, important and almost unprecedented as is this 
innovation in the methods of Parliamentary procedure, it is 
almost concealed in the five unconnected clauses in the midst 
of which it is parenthetically distributed ; it is quite possible 
to read that portion of the Act without noticing that any such 
procedure is included in it, and it is, of course, equally possible 
to maintain that no such provisions exist there at all, and that 
it is only by a misinterpretation of the parentheses that such 
a conclusion can be deduced from them. 

The contrary is the case with the rules laid down for the 
procedure as to " undue preference." The Act, if read without 
close attention, seems clearly to imply that a complaint of 
undue preference must in the first instance be submitted to 
the Board of Trade. On joining together the dislocated 
sections by which this is implied, it becomes extremely 
doubtful whether the Act either says or implies anything of 
the kind, and it remains quite uncertain whether such a 
complaint must be preferred to the Commissioners direct or 
only after a preliminary application to the Board of Trade. 

Again, in the clauses relating to revision, " rates " only are 
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mentioned, but succeeding clauses take it for granted that the 
practically extinct "tolls'* have been subjected to the same 
process, and order the revised " tolls *' also to be published. 
That, at least, is the apparent meaning of the sentences, but 
it is not too much to say of that fatal word " toll," with its 
double meaning, that when once it finds its way into the 
clauses of any general Act it is a well-nigh hopeless task to 
endeavour to extract any definite or sensible meaning from 
them. 

The foregoing remarks are not intended as strictures upon 
this particular Act ; the defects of it, if such they are, are 
common to all similar statutes, and are but the natural result 
of the want of machinery for passing any comprehensive and 
consistent scheme through Parliamentary Committees. How- 
ever perfectly a bill may be drawn for presentation to 
Parliament, a few injudicious amendments in Committee will 
relegate the whole matter to its original obscurity, and this 
being known but very little pains are bestowed beforehand on 
the preparation of any such measures. 

It is said of a celebrated statute, by no means short, that 
every line has cost a king's ransom, and in such a case as the 
present, if any moderate number of tens of thousands of 
pounds had been required to be expended in drawing up in 
respect of railway traffic a complete measure similar to the 
Bills of Exchange Act of 1882, or the Conveyancing Act of 
1881, the outlay would probably have been saved many times 
over to those who may have occasion to deal with the Act as 
suitors in respect of the subjects treated of by it. 

Under each separate heading into which these remarks are 
divided it will be necessary to refer again to some defect, 
omission, or uncertainty in the Acts of Parliament relating to 
the particular subject mentioned. We are sensible that a 
certain aspect of monotony may ensue from the fact that the 
comments will have to a large extent an appearance of repeti- 
tion ; but it seems impossible to avoid the necessity of pointing 
out in each instance how it comes to pass that the legislation 
on the subject has become contorted, or that there exist in it 
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gaps and anomalies still waiting to be rectified. Grievances 
supposed to arise in the course of practical working are 
apparent to all concerned, but the obstacles introduced by 
inchoate and unconsolidated legislation result in as crying an 
evil as others more directly felt by the public, and stand in as 
urgent need of remedy as those upon which complaint is more 
often formulated. 

Before proceeding to call attention to the alterations in the 
then existing law made by the Act of 1888, it may be well to 
recall the nature of the conflicting interests which that Act 
proposes to adjust. 

According to the Parliamentary returns published for the 
year 1887 the capital invested in the construction of 19,578 
miles of railway amounted to £845,971,654, on which sum the 
average interest paid for that year was 4 per cent. This 
figure is slightly below the average of former years. In 1867 
the interest paid amounted to 3*91 per cent, of the capital 
invested ; this gradually increased year by year to 4*74 per 
cent, in 1872, and then as gradually declined to 4'02 per cent, 
in 1885, 3-99 per cent, in 1886, and 4-00 per cent, in 1887. 

But, although these returns show nearly 850 millions sterling 
as being the capital invested in the construction and equipment 
of existing railways, the price to present holders of railway 
stock will probably amount to 25 per cent, more than this, and 
this premium must not be put out of account as representing 
gain to the original investors, since it would not amount to 
more than the equivalent of loss on enterprises abandoned or 
amalgamated with others at a price less than their first cost. 

The first and most apparent interest to be considered is, 
then, the right of the investors to raise their dividend from £4 
per cent, to £4 10s. per cent, per annum, and as much more as 
possible. If the public, through Parliament, adopted the 
policy of encouraging investors to construct the principal high- 
ways of the kingdom by way of investment of savings, they 
cannot conscientiously ignore altogether the rights of the 
investors to deal with their property in such a manner as to 
yield them at least p. reasonable return upon their capital. 
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The public, however, are not prepared to admit' the proposi- 
tion that the management of the railway traffic of the kingdom 
is to be subordinate solely to the pecuniary interests of railway 
shareholders, and they claim that it is due to them to have it 
carried on with a proper regard to the general welfare. 

As a rule no one undertakes to represent the public interest, 
either in legislation or in litigation, but the real contending 
parties advance it, and treat it as of great moment when they 
are otherwise getting the worst of any argument. 

A third interest, opposed generally to that of the railways, 
at least upon the question of rates, and distinct from that of 
the public at large, is that of the trading public. Fortunately, 
perhaps, for the railways, the interests of this class are con- 
flicting; when their geographical position gives them the 
command of a market, they strenuously resist any reduction 
of rates favouring more distant rivals ; when they are not quite 
BO favourably situated, they equally strenuously demand such 
a modification of rates as may compensate them for their less 
favourable position. Their somewhat conflicting views and 
the replies of the Railway Companies were heard at length by 
the Parliamentary Committee of 1881-2. 

From that report, and from the evidence accompanying it, 
a few typical examples are selected, as showing the nature of 
the grievances complained of, and of the remedies suggested. 

The first sentences of the Committee's report deal with the 
disputed question of the right to charge for the use of ter- 
minal stations. Evidence had been given to the effect that 
the outlay on stations, especially on those in large towns, was 
frequently excessive. The land for them had originally been 
acquired at a date when the present great expansion of 
traffic had been undreamt of, the adjoining land advanced 
enormously in value by the mere fact of the presence of the 
railways, and stations not one-third large enough for the 
requirements had within a few years of their construction to 
be extended by the purchase of land at the greatly enhanced 
value that their own proximity had given to it. A purchase 
is mentioned of land in London at £20 the yard, and it 
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is stated that the different stations in Liverpool had been 
provided at a capital cost from first to last of more than 
£13,000,000. 

The Committee express their opinion that Eailway Companies 
are entitled to make some charge in consideration of their 
expenditure on station accommodation, but that the right so 
to do should not be without restriction. They suggest the 
provisions embodied with but little variation in the present 
new Act, that an addition to the maximum rate should be 
sanctioned in the Companies' Special Acts, that the amount of 
it should be calculated on some other basis than the outlay 
of capital upon the station, that the charge actually made 
should appear in the station rate-book, and that it should be 
subject to the decision of the Eailway Commissioners as to its 
reasonableness. 

The report then addresses itself in some detail to the burn- 
ing topic of differential charges. From out of a mass of 
evidence of a similar nature the Committee select as instances 
of the grievances of the trading community some few rates as 
samples of the wrongs alleged to be committed by the 
railways. 

On behalf of the Farmers' Alliance considerable prominence 
had been given to the charges enforced by the railway com- 
panies on the hop traffic. 

The produce of the hop-gardens constitutes a large portion 
of the agricultural wealth of Kent, and through Kent, from 
one end to the other, the South Eastern Eailway carry the 
hops which they ship at Boulogne, at the rate of 17s. 6d. per 
ton from Boulogne to London. At about halfway, by dis- 
tance, on their journey, these foreign hops pass Ashford 
Junction. At that station Kentish hops are being loaded for 
Jjondon, but inasmuch as no waterway competes for freight at 
that station the railway company charge, and are enabled to 
maintain, a rate of 35s. per ton for hops from Ashford to 
London, being exactly double the amount charged to the 
foreign produce for half the service rendered, and being, 
moreover very considerably in excess of the highest charge 
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the South Eastern Company are authorised to make, if their 
maximum rates are to be supposed to cover all charges. 

The plea in justification put forward by the South Eastern 
Company, is that the foreign traffic could be taken by water 
from Boulogne to London at the same rate, or less, which 
they charge for it, that the Kentish growers are in no manner 
injured by the simple fact that the obnoxious traffic is con- 
veyed along their line of railway instead of by vessel up the 
Thames ; that they could never have raised capital to con- 
struct their railway had they been dependent for remunera- 
tion on charges calculated throughout at so low a rate, and 
that it would be unfair and unjust to require them to reduce 
their rates generally to such a level ; but they say that when 
their line is once in full operation, and there is room in their 
trains for it, it suits them perfectly well to carry this 
particular traffic from Boulogne at the small margin of profit 
it yields them, rather than to surrender it without a struggle 
to their seagoing competitors. 

The rate for beef from Glasgow to London is mentioned as 
another typical instance of competition affecting English 
agriculturists. American live cattle are landed at Glasgow 
and there slaughtered. The rate charged from Glasgow to 
London for American beef is 45s. per ton ; for Scotch beef, 
conveyed under identical conditions, and in respect of which 
precisely the same services are rendered, the charge maintained 
is 77s. per ton. 

The same argument is used that no injury results to the 
home produce, but neither the Committee nor Parliament are 
willing to accept the contention of the Eailways as conclusive 
in such cases, and differential rates between foreign and home 
produce are, following the recommendations of the Committee, 
entirely forbidden by the Act of 1888. 

Similar differences are made in the charges on goods intended 
for exportation, the rate for bale goods from Manchester to 
London being 25s. when the goods are sent for export 
shipment from London, and 40s. when intended for home 
supply and consumption. 
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The Committee appear to have arrived at no definite 
opinion as to the expediency of differential charges under 
such circumstances, and the new Act accordingly is silent on 
that point. 

As an instance of the manner in which one district is 
preferred to another, or loses the advantage of its geographical 
position by means of rates put in operation by the Railway 
Companies, mention is made of the rates for cotton from 
Barrow-in-Furness. One uniform rate is here charged of 9s. 
to certain towns, being the same for Manchester, distant 
87 miles, as for Fleetwood, distant 50 miles, and Liverpool, 
distant 31 miles. 

The sugar rates are specially referred to as typical of certain 
cases of unequal charges. There are refineries in Glasgow and 
refineries in London. There is a large zone of country on each 
side of the precisely central line of demarcation between the 
two in which, by reducing their long distance rates, the Railway 
Companies enable each set of refiners to compete with the 
other. Neither Railway Company would be willing to make 
a comparative reduction in the whole of their rates for the 
simple purpose of competition within the neutral zone, and if 
the reduction of the long distance rates involved a corresponding 
reduction in the short distance trafiBo the Companies would 
grant neither. Such competition as this the Committee con- 
sider to be in the interest of the community at large, and they 
would encourage rather than prohibit it. 

While holding that an obligation is cast upon Railway Com- 
panies to take into account the public welfare as well as their 
own private interests, the Committee were far from thinking 
that this desideratum would be attained by tying the Companies 
down to a hard and fast rule of equal mileage charges. In 
particular, the necessity is pointed out of allowing Railway 
Companies to compete with sea transport as well as with shorter 
routes by land, of permitting larger quantities to be carried at 
lower rates than smaller ones, and of sanctioning a higher rate 
of charge for sections of line expensive to build or costly to 
work, and they admit the general truth of the proposition that 
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an equal mileage rate has a tendency to create monopolies and 
to enable the Companies to maintain higher rates on the 
average. 

The Committee thought that the problems resulting from a 
combination of such varied circumstances, were of too complex 
a character to be solved by the application of any general rule, 
and where the right to grant such unequal rates is claimed by 
the Companies, and objected to by those affected by them, that 
a special, and, to some extent, a technical tribunal should be 
appointed to adjudicate upon the practical equity of them. 

The Committee report the conclusion they arrived at in 
respect of assertions made to them that rates are frequently put 
in force in excess of the maximum charges permitted by Act 
of Parliament, and they call especial attention to the evidence 
laid before them in respect of the hop rates on the London 
Chatham and Dover and other Eailways. 

Certain charges were mentioned amongst which were the 
following : — 





Charge. 


Max. Eate. 




£ s. d. 


£ 8. d. 


Sittingboume to London 


.. Ill 8 


18 9 


Tnnhridge Wells to London 


.. 1 11 8 


8 4 


Polegate „ „ 


.. 1 15 


10 2 


Serenoaks „ „ 


..118 


8 7 


Canterbury „ „ 


.. 1 15 


10 7 



By these statements it would appear that the different Eail- 
way Companies were making charges from 12s. lOd. to 24s. lOd, 
in excess of the maximum rate authorised. 

How far a charge for the use of stations or other terminal 
services might be held to justify all or part of the alleged 
excess, would be a question for a competent tribunal to decide, 
but the report dwells upon the obstacles presenting themselves 
to any individual desirous of raising such a point. In all 
ordinary circumstances the cost of complete success to the 
individual would scarcely amount to the advantage gained, 
while as the Chairman of the London Chatham and Dover 
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Bailway admitted to the Committee, the cost of failure to the 
Company is recouped by however small an advantage saved. 
With the charges on a traffic of 4,000 tons per annum at stake, 
the Company are prepared to litigate any point raised against 
them to an extent which no ordinary trader can dare to contem- 
plate. Besides which the Company would have many indirect 
means of refusing facilities, and of making matters generally 
so unpleasant to a hostile trader, that, unless his interests are 
of an amount to be proportionate to those of the Company, he 
finds it preferable to bow his head and submit, however 
reluctantly, to his overcharge. 

The Committee propose a two-fold remedy in alleviation of 
the trader's difficulty here pointed out. 

They propose to give a legal ^^ locm standi'' to Traders' 
Associations, Chambers of (Commerce, and other public bodies, 
imagining that they might be willing to act in cases where an 
alleged injustice affects the whole of the class interested. 

A further remedy suggested with a view to facilitate redress 
is to require the revision and complete publication of the 
Companies' rates. The hop growers assert that their hops are 
generally overcharged, the Eailway Companies maintain that 
many of the rates quoted against them are incorrect, but until 
the authorised rates are authentically published, the growers 
have no means of ascertaining with certainty what maximum 
rate the Companies are really entitled to charge, and whether 
their assertions as to overcharges can be effectually substan- 
tiated or not. 

The Committee recommend that the Companies should be ' 
required to publish their rates, and that pressure should b« 
put upon them, when so doing, to adopt one uniform and 
complete classification, applicable to all railways, and they 
further suggest that the duty should be entrusted to some 
public department to enforce this view whenever a Company 
applies to Parliament for an extension or modification of their 
existing powers. 

The report also suggests that the control of canals by 
railway companies is prejudicial to the public, and recom- 
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mends that such control should be withdrawn to the utmost 
extent practicable. 

The whole question, however, of traffic facilities upon 
canals was submitted to the investigation of a Parliamentary 
Committee appointed in the following year, and to the evidence 
then given we propose to refer somewhat fully in the chapter 
on " Canals." 

In pursuance of the recommendations contained in these 
two Eeports, a Bill was drawn and presented to Parliament in 
the year 1886. The Eailway Companies strongly opposed it 
and in consequence the Bill was temporarily withdrawn. The 
opposition of the railway interest was, however, ineffectual, 
for the Bill of 1886 was replaced by that of 1888, identical in 
its provisions as to railways, greatly more stringent as to canals, 
and this, after discussion and amendment in both Houses, 
became the Act now in operation. 

This Act, so far as it relates to the question of traffic facili- 
ties, has been summarised in the following pages. To this 
summary are added some further remarks by way of comment 
or explanation, and the principal alterations effected by it are 
pointed out in detail. 

In the comment made we have treated separately of each 
main subject, but the matter does not lend itself readily to 
such a treatment, since by the very nature of the case, each 
topic is more or less inextricably interwoven with some or all 
of the others. Hence, perhaps, may occur some want of 
sequence and some repetition ; these we have endeavoured to 
reduce to a minimum, but fear that we have been unable to 
avoid them entirely. 
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THE EAILWAT AND CANAL TEAEFIC 

ACT, 1888. 



This Act received the royal sanction on the 10th August, 1888, 
and came into operation on the 1st January, 1889. It is 
divided into four parts of which the headings are respectively : 

I. Court and Procedure of Eailway and Canal 
Commissioners. 

II. Traffic. 

III. Canals. 

IV. Miscellaneous. 

The first and fourth parts being mainly of a technical 
nature are not here summarised ; they are dealt with later on 
by way of comment. 

The provisions of the Act as to " Traffic " are as follows : 

Revision of ^^® ^^^ point dealt with under this head 
Classification relates to the preparation by every Eailway 
and Rates. Company of a new classification and table of 
rates for merchandise. [Sec. 24, sub-s. 1.] Within six months 
from the 10th August, 1888, every Company is to submit to 
the Board of Trade a revised classification of merchandise 
traffic, which term includes cattle, live stock, and animals 
of all descriptions, with a schedule of maximum rates 
applicable to it. The schedule of rates is to distinguish 
between the mileage charge authorised for the actual con- 
veyance of the traffic along the line of railway, and the charge 
made over and above this for loading and unloading and 
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Terminal other services which may be rendered at the 
Charges, terminal stations, including under this head, 
charges for the use of stations themselves and similar charges 
for the use of sidings, wharves, warehouses and the like, all 
of which are included in the words "Terminal Charges," 
used in sec, 24, by operation of the definition of " Terminal 
Charges" in sec. 55. 

Intervention ^^® Board of Trade when the classification 

of Board of and revised rates are first submitted to them by 

Irade. ^]^q Railway Companies, will give directions for 

their publication and will prescribe a time and manner in 

which objections may be lodged against them. [Sees. 24, 35.] 

The Board of Trade will consider the objections addressed 
to them and will communicate with all parties with a view 
to arranging the differences which may have arisen. [Sec. 24, 
sub-sec. 3.] 

After communicating with them the Board will hear all 
parties, who, in their judgment, are entitled to a hearing. 
[Sec. 24, sub-sec. 3.] 

p . Should they be able finally to agree to the 

of revised classification and schedule of rates, as proposed 
^^^' or amended by the Companies, provision is made 
for the introduction of a Bill into Parliament by the 
Board of Trade for the purpose of putting them into 
operation. The Bill if sanctioned by Parliament, will, 
upon being enacted, be treated as a Public General Act, and 
will, upon the questions of classification of merchandise, and 
of the rates to be charged, supersede the various local and 
special Acts of the particular Company. [Sees. 24, 31.] 

If, on the other hand, the Railway Company, either neglect 
to prepare any revised list at all, or submit one which the 
Board of Trade are not willing to assent to, the Board of Trade 
may, on their own initiative, and must, at the request of the 
Railway Company, prepare a classification and table of rates 
themselves, and introduce into Parliament a Bill authorising 
tliem. The Bill, should anyone petition against it, is to be 
referred to a Select Committee. [Sec. 24, sub-sec. 7.] 
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Publication Until the revised classification and rates have 
of been sanctioned by Parliament, the general 

Classification, classification actually in use, for the time being, is 
to be open to the inspection of the public, gratis, at every 
station at which merchandise is received, and is moreover to be 
kept on sale at the principal offices of the Company, at a price 
not exceeding Is. [Sec. 33, sub-sec. 1.] 

When the revised classification is sanctioned by Parliament^ 
it is to be printed together with the list of maximum rates 
and charges, as authorised, and to be sold at such prices as the 
Board of Trade may direct. [Sec. 33, sub-sec. 2.] 

Particulars of On application to the Secretary any person 

Rate. interested in the charge made or quoted for the 

carriage of any goods is to be furnished by the Eailway 

Company with an account shewing what portion of the 

charge is for conveyance and what portion for terminal and 

dock charges. Particulars of the amount and nature of these 

extra charges are to be specified in detail in the account. [Sec. 

33, sub-sec. 3.] 

These provisions are framed with the view of enabling the 

public to satisfy themselves that the charges made to them are 

at least not in excess of the maximum authorised by the 

Companies* Special Act. 

The Companies do not, however, often desire to exceed their 

authorised maximum charges, except in the case of short 

distance traffic, and the information usually desired by the 

public is not so much upon the point as to what is the utmost 

amount which the Company are entitled to charge should they 

so please, but as to the rates actually put in operation by them, 

and particularly as to special quotations made in reduction of 

the ordinary rates to rival traders or competing districts. 

As to this, the Act of 1873, sec. 14, remains in 
Rate Books. « \^- -l ' * l\^ rt -ji 

force, which enjoins the Companies to keep a rate 
book at every station, shewing every rate charged for the car- 
riage of merchandise from that station, including any rates 
charged under any special contract, and stating the distance 
to the station or siding to which the rate is applicable. 

2 
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At every station where merchandise is received 

Notice. * I.' • p J. -L 

for conveyance, a notice, m a form to be pre- 
scribed by the Board of Trade, is to acquaint the public with 
the fact that the classification and rate books, etc., are open to 
public inspection at the station, showing the maximum charges 
authorised by Parliament as well as the rates actually in 
operation, and actually charged from that particular place ; 
and further that on application at the address named informa- 
tion as to any charges will be supplied. In the case of a 
Bailway Company which carries traffic partly by land and partly 
by sea, the act is extremely vague as to whether the public can 
obtain inspection or the Company is bound to render an account 
of the sea rates. But this question will no doubt be eventually 
decided in favour of such public right. No increase can be 
inade by the Company in the rates or charges as published, 
without giving 14 days' notice to be published as the Board of 
Trade direct. [Sec. 33.] 

Penalties are also imposed on the Company for failing to 
to comply with any of the provisions of the section. 

By a series of Acts of Parliaments, extending from the year 
1845 to the present time, the legislature has endeavoured to 
provide means to redress two main grievances complained of 
by the trading public, without unduly fettering the action of 
the Railway Companies in their efforts to develope their traffic. 

One grievance of the traders is that their business is 
frequently injured in consequence of lower rates being granted 
to rival traders doing a larger business than they are with the 
Eailway Companies; or by the carrying by the Eail way Com- 
pany from a distance, of merchandise which competes with the 
complaining trader, at lower rates per mile than the Company 
charge to him; and on the other hand that Eailway 
Companies in many instances refuse to make through arrange- 
ments to forward their traffic by its most direct and legitimate 
route, in order that it may not compete with traffic travelling a 
longer distance over the line of the objecting railway. 

The question of the undue preference by the Eailway Com- 
pany of one trader to another constitutes an important portion 
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of the Act of 1888, but on this point it mainly occupies itself 
with declaring and amplifying the principles embodied in 
previous Acts. 

The law, however, upon the subject of granting through traffic 
facilities, is made more stringent and peremptory in the 1888 
Act, and the process by which redress for the above mentioned 
grievances is to be obtained is intended to be made .more 
simple and efficacious. 

Differential ^he first legislative enactment on the subject 
Rates. of unequal rates is that contained in the 90th 
section of the Railways Clauses Act, 1845. 

This section would appear to have been framed 

^* Act ^1 8^46^^^®^°^®^'^^* curiously upon the assumption that the 

Railway Companies were under some sort of obli- 
gation to charge their maximum rates in all instances, and the 
section takes the form of granting permission to " vary the tolls 
by the special Act authorised to be taken, but so that the power 
of variation thereby granted, shall not be used for the purpose 
of prejudicing or favoring particular parties ; or for the purpose 
of coUusively or unfairly creating a monopoly either in the 
hands of the Company or of particular parties," 

With this object in view the section goes on to enact that 
all tolls are to be charged equally to all persons and after the 
same rate in respect of all goods passing only over the same 
portion of the line of railway under the same circumstances ; 
and that no reduction or advance is to be made either directly 
or indirectly in favour of or against any particular person, 
using the railway. 

The precise meaning of this section gave rise to considerable 
doubt, and the final result of much costly litigation has been 
to put a contracted interpretation upon it, and to make it 
apply solely to traffic passing not only over the same portion 
oiE the railway, but whose points of arrival and departure 
should be identically the same also. 

The section would seem too to be covered by later sections 
relating to undue preference, but it is quoted here as it is still 
unrepealed, and it may quite possibly at some future time, not 
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perhaps very distant, be held to be capable of qualifying to a 
considerable extent the more modem legislation. 

At present, as already stated, it has been decided to apply 
to cases only of differences in rates between the same identical 
stations. 

Railway and ^® prohibition of preferences occasioned by 
Canal A-affic varying the rates when the points of arrival and 

Act, 1854. departure are not the same is contained in sec. 2 
of the Bailway and Canal Traffic Act of 1854. 

In order to involve prohibition the preference or prejudice 
occasioned must be " undue or unreasonable." 

The section provides " that every Railway and Canal Com- 
pany shall afford all reasonable facilities for the receiving, for- 
warding, and delivering of traffic, and that no Company shall 
give any undue or unreasonable preference or advantage to 
any particular person or Company in any respect whatsoever, 
nor subject them to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever." 

R ilwav and ^^® section is incorporated into the Act of 

Canal Traffic 1888, by section 25 of the latter Act ; the general 

Act, 1888. principle remains unaltered but the exact pro- 
visions of the section are extended and the details of it are 
more fully treated and elaborated in the Act of 1888. 

By sec. 28 it is made to apply to seagoing traffic carried in 
vessels belonging to, or chartered, or worked by, any Railway 
Company, or in which any Railway Company procures 
merchandise to be carried. 

There is also an important provision intended to make the 
operation of the remedy for " undue preference " more efEeotive 
in the hands of aggrieved traders. The Courts have decided 

Burden of ^^^^ under sec. 2 of the Act of 1854, it was 
Proof. obligatory upon the trader, before he could claim 
relief, to show not only that he was prejudicially treated, but 
also that the disadvantage to which he was subjected was 
undue and unrefisonable. The present Act removes this burden 
from the trader and provides in sec. 27 that when once an 
inequality is made out by him, the burden shall be thrown 
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upon the Eailway Company of proving that the inequality 
does not in efPeot amount to an undue preference. 

aasses and The wording of section 27 is extremely 
Districts, peculiar; it implies without distinctly saying 
so, and certainly without its being more distinctly said 
elsewhere in the Act, that a class of traders may have a 
ground of complaint on account of lower rates being 
charged to other classes of traders for the carriage of similar 
merchandise, and that the traders of one district may have a 
ground of complaint on account of lower rates charged to the 
traders of another district. The Act indeed nowhere speci- 
fically enacts that the Commissioners or any other authority 
may consider the grievances of "classes of traders" or 
" traders in any district," and it is only by referring to the 
interpretation section [sec. 66] under the definition of "undue 
preference " and " trader " and by connecting those definitions 
with the section now under consideration that any such in- 
tention can be discovered. 

The intention of the f ramers of the Act however, is, no doubt 
to give effect by legislation to the principles which have already 
been considered by the Eailway Commissioners in cases which 
have come before them. The section runs thus : — 

" Whenever it is shown that any Eailway Company charge 
one trader or class of traders, or the traders in any district, 
lower tolls, rates, or charges for the same or similar mer- 
chandise, or lower tolls, rates, or charges for the same or 
similar services, than they charge to other traders, or classes 
of traders, or to the traders in another district, or make any 
difference in treatment in respect of any such trader or 
traders, the burden of proving that such lower charge or 
difference in treatment does not amount to an undue pre- 
ference shall lie on the Eailway Company." [Sec. 27, sub- 
sec. 1.] 

Sub-sec. 2 of sec. 27 deals, in the interest of the 
ic inwcres . g^j^^pg^j public, as distinguished from that of the 

particular trader, with the possibility that the low rates objected 
to by traders as unduly favouring their competitors, may in 
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some instanoes be a gain to the public at large. It enjoins the 
Court or the Commissioners, when deciding whether or not a 
lower charge amounts to an undue preference in any given 
instance, to consider whether the lower rate is necessary in the 
interest of the public to secure the traffic, and whether the 
inequality may be removed without unduly reducing the rates 
charged to the complainant. 

It is by the same section distinctly forbidden 

Foreign ^^ ^j^^ Railway Companies to make, or for any 

Court to sanction, any difference in the rates or 

in the treatment of home and foreign traffic in respect of the 

same or similar services. 

The Commissioners have power to direct that 
^^^"P a higher rate shall not be charged for goods 
carried over a less distance than is charged for 
a greater distance on the same line of railway, but group rates 
by which one uniform charge is made for greater or less dis- 
tances alike, are for the first time made the subject of specific 
enactment and are sanctioned by the Act. [Sec. 29.] 

In the case of group rates the distances are not to be un- 
reasonable and the grouping is not to be of such a nature a^ 
to constitute an undue preference. 

Any port or Harbour Authority or Dock Com- 

Harbours. , -j i.i_ i i j i j 

pany who consider themselves placed at an undue 

disadvantage as compared with any other dock or harbour, in 

consequence of its treatment by a Eailway Company, may 

appear as complainants before the Railway Commissioners and 

may have their complaint adjudicated upon. [Sec. 30.] 

By sec. 2 of the Act of 1854 all Eailway and 

* Canal Companies are bound to interchange traffic 

one with another, affording all reasonable facilities for so 

doing, interposing no unreasonable delay and no obstruction, 

so that all reasonable accommodation may be afforded at all 

times to the public by means of the railways and canals 

of the several Companies. Detailed provisions for enforcing 

compliance with this enactment are now laid down in the Act 

of 1888 
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For this purpose through rates are to be granted by the 
Railway and Canal Companies to any person interested in 
through traffic. [See. 25.] 

An individual or a Company desiring to forward goods at a 
through rate must give written notice of the desired rate and 
of the route proposed, to each of the Companies over whose 
line or canal the traffic is required to pass. Within 10 days, 
or such further time as may be allowed, of the receipt of the 
notice, each of the forwarding companies must inform the 
applicant whether they agree or object to the proposed rate 
and route. If they object they must state the grounds of their 
objection. If by the prescribed time no objection is sent the pro- 
posed rate will come into operation, but if any Company object 
the matter is to be referred to the Commissioners for their 
decision. The Commissioners will determine whether the grant- 
ing of the rate is a due and reasonable facility in the interest 
of the public, and whether the proposed route is reasonable and 
are to allow or refuse the rate asked for or fix some other 
accordingly. 

Meantime the operation of the rate is to be suspemded pend- 
ing the decision of the Commissioners. 

The Commissioners may not compel any Company to accept 
a lower proportion for a through rate than that which they 
are at the time lawfully charging for similar traffic between 
the same points. 

The obligation to agree to a through rate is extended to the 
case of traffic carried in steam vessels by any Railway or Canal 
Company. 

If it is a Railway or Canal Company who is seeking to en- 
force a through rate, such Company must at the same time at 
which they give notice of it, state the apportionment which 
they propose. If the apportionment alone is objected to, the 
rate will come into operation and the decision of the Com- 
missioners, if in default of agreement it has been referred 
to tliem, will be retrospective. 

If a Company without reason have refused to agree to a rate, 
a route^ or an apportionment which the Commissioners subse- 
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quently order, the Commissioners may order the Company to 

pay such costs to the applicant as they think fit. [See. 33.] 

Intervention "^^ connection with applications to the Com- 

of the Board missioners either in respect of undue preference 

of Trade, ^j. ^f refusal to deal with through traffic a mode 

of procedure has been introduced into the present Act which 

is entirely novel, neither this nor any similar procedure having 

been before tried. 

Persons desirous of appearing before the Commissioners to 
complain of unfair charges or unreasonable treatment may 
[sec. 31], and those demanding through rates and facilities 
must [sec. 25] submit their case in the first instance to the 
Board of Trade. The Board of Trade, if reasonable ground 
appears for the complaint, may call upon the Eailway Company 
for an explanation and endeavour to settle the differences amic- 
ably. For this purpose the Board of Trade may appoint either 
one of their own officers or some other competent person to 
communicate with both parties and to receive and consider 
explanations and communications. 

The Bo^rd of Trade are to prepare periodical reports to 
Parliament of the complaints made to them, and of the result 
of the action which the Board of Trade may have taken. 
[Sec. 31.] 

The Board of Trade are empowered to make rules and pre- 
scribe fees in connection with the duties imposed upon them 
by this Act ; the rules are to be presented to Parliament and 
are to have the same effect as though they were a portion of 
the present Act. [Sec. 35.] 

All previous Acts for the regulation of the 
traffic upon railways have also dealt at the same 
time with the regulation of the traffic upon canals. In the opinion 
of the public the success achieved as regards the railways is 
far from satisfactory, and with respect to canals the provisions 
affecting them have proved to be entirely nugatory. 

In the present Act (as in most previous ones) all the rules 
and regulations imposed upon Railway Companies, are made 
applicable to canals ; in addition to these a separate section 

I 
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[seo. 36] of the Act prescribes regulations conceived with the 
view of rendering the existing canals more available for the 
trade of the country than they are at the present moment. 

Part III. of the Act deals specially with the subject of 
canals, and the early sections of it are devoted to making the 
provisions of previous Acts more directly applicable to them. 
All regulations in the Acts of 1854 and 1873, relating to rail- 
way rates are made applicable to canal tolls and dues of every 
description. 

By the regulation of Railway Act of 1873 [sec. 15], the 
Railway Commissioners, as already pointed out, have power 
to hear any dispute as to the teiminal charges of any Railway 
Company and to decide what is a reasonuble sum to be paid 
for loading and unloading, collection and delivery, and other 
services of a like nature. 

This section, as it stood, was exclusively applicable to Rail- 
way Companies ; it is now extended by the present Act [sec. 37] 
to canals. 

Agreement ^^ agreement entered into by the Canal Com- 
not to prevent panies whether confirmed by Parliament or not. 
Through Rates, jg ^.^ prevent the Commissioners from exercising 
their power to fix through rates. These are to be granted in 
cases where an intercepting portion of free waterway on which 
tolls may not be leviable makes a break in the continuity of 
canal, or railway and canal, communication. 

p, , Henceforward no Railway Company without 

controlled direct sanction of Parliament, may incur any 

by Railways, expenditure or liability in acquiring a canal or 
any interest therein, either by direct purchase or by making 
nominees of their directors or officers. In the latter case, 
when established, the canal shares held, are to be declared 
forfeited to the Crown, and the directors or officers concurring 
are to be personally responsible for making good the loss to 
the Railway Company. iSeo. 42.] 

When a Railway Company has at the present time any con- 
trol, direct or indirect, over the working of the whole, or a part 
of any canal, and it is proved to the satisfaction of the Com- 
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missioners that the tolls levied on the canal traffic are such as 
to divert it from the canal to the railway, the Commissioners 
may, upon the application of any person interested in the 
canal traffic, order the canal tolls to be altered and adjusted 
in such a manner that they shall be reasonable as compared 
with the rates and charges for conveyance on the railway. 
[Sec. 38.] 

Before making an application to the Commissioners for this 
purpose the applicant must obtain a certificate from the Board 
of Trade to the effect that he is a fit and proper person to 
make the application, and that the application itself is a proper 
one. [Sec. c8.J 

The Board of Trade are not specifically authorised in this 
case, as in that of a complaint of undue preference in regard 
to railway rates, to take steps towards effecting an amicable 
settlement, but if they thought fit ^^ propria motu " to act in con- 
formity with the provisions relating to that subject, it is not 
easy to see how or by whom an objection could be made to 
their doing so. The Board of Trade, if they approve the 
application, will give directions as to the parties who are to 
receive notice of it. 

The precise procedure contemplated by the Act is not made 
clearly apparent by the wording of it. What seems to be in- 
tended appears to be that the Commissioners will almost as a 
matter of course and on the mere application of the complainant, 
endorse the certificate of the Board of Trade and formally 
require the Railway or Canal Company to modify their canal 
rates to such an extent as to make the canal rates consistent 
with those charged upon the railway, and to appoint a time 
within which this is to be done. 

The Act goes on to provide that if the Canal Authorities do 
not within the prescribed time make this modiBcation, they — the 
Railway Commissioners, may do so ; and then, that at any time 
afterwards, they may entertain an application from the Com- 
panies, and after hearing them may rescind or vary their order. 
But although it is not so put, the reasonable procedure would 
obviously be for the Commissioners to hear the objections of 
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the Canal Companies, not after, but before they fix the rate. 
[Sec. 38.] Should this course commend itself to the Com- 
missioners the Act, although it does not prescribe it, would not 
prevent the Commissioners from adopting it. 

It would still be open to any persons affected by the order 
of the Commissioners to apply to the Commissioners to rescind 
or vary it. Whether or not as to this last mentioned applica- 
tion the applicant has need of any preliminary certificate from 
the Board of Trade is not clear ; notice of it must be given to 
the Companies affected by it, but the words of the section leave 
it in much doubt as to whether it is for the Commissioners or 
for the applicant to give such notice. 

Through Power is given to the Canal Companies by the 

Rates. ^Qjj Qf 1888, to make through rates and to enter 
into agreements amongst themselves to provide facilities for 
working through traflSc. [Sec. 43.] 

Notwithstanding any enactments providing for equal tolls, 
through traffic may be charged at a less rate per mile than that 
in force for the local traffic. [Sec. 43.] 

Canal "^^^ ^^® purpose of facilitating through traffic 

Clearing a Canal Clearing House may be established ; the 
House. practical working is to be governed by the clauses 
of the Railway Clearing House Act, but the constitution of 
the association, including the regulations for the admission of 
Companies, the appointment of the members of the Committee, 
and the allotment of their duties to the secretary and other 
officers, is to be approved by the Board of Trade. [Sec. 44.] 

Inspection Whenever the Board of Trade is informed by 

of Canals, itg officers or otherwise that the works of a canal 
are in such a condition as to be dangerous to the public, or to 
cause inconvenience or hindrance to traffic, they may instruct 
an inspector to examine the state of the works and submit a 
report to them upon the subject. [Sec. 41.] 

The inspector will have power to enter on the premises of 
the canal, and to inspect all the buildings, plant and machinery 
belonging thereto ; he may require the attendance before him, 
for the purpose of being examined, of any official or servant of 
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the Company, and he may require the production of all books, 
papers and documents of the Company. [Eegulation of 
Eailways Act, 1871.] 
Abandonment The Board of Trade, by the Act of 1888, are 

of Canals, empowered to enquire into the oases of canals 
which have become unnecessary or derelict, and they may 
under the hand of their secretary, issue a warrant for their 
abandonment, and when the conditions of the Act have been 
duly fulfilled, make an order releasing the proprietors of the 
Canal Companies from all obligations to maintain them and 
from all other liability in respect of them. [Sec. 45]. 

In the case of unnecessary canals an application to abandon 
them must be made by the owning companies, and in support 
of it they must satisfy the Board of Trade : — 

That the canal is unnecessary for the purposes of public 
navigation ; 

That the application has been sanctioned by a resolution of 
the majority of the shareholders present and voting at a 
special meeting ; 

That public notices, as required by the Board of Trade have 
been duly given ; 

That compensation has been given to all persons entitled to 
it in consequence of the proposed abandonment. 

The amount of compensation due is to be determined in case 
of difference in such manner as the Board of Trade may 
prescribe. 

A derelict canal is described as one which, for at least three 
years previously, has been disused for navigation, or by default 
of the proprietors has become unfit, and in consequence of their 
declining or being unwilling to eifect the necessary repairs is 
causing or threatening to cause injury to the adjoining lands. 

In this case a local authority or three or more owners of 
neighbouring land may make application to the Board of Trade. 
The Board of Trade may simply order the abandonment, but 
they have power to prepare a scheme for the management of 
the canal and to transfer the property in it to any person, 
Company or l^oal authority. The scheme of management will 
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be embodied in a provisional order which the Board of Trade 
may submit to Parliament and which may be petitioned against 
and referred to a select committee as in the case of private 
bills. 

In the case of both unnecessary and derelict canals, the 
Board of Trade may require to be furnished with any evidence 
in the possession of the applicant, and may at the applicant's 
expense send an officer to inspect the canal and to obtain infor- 
mation and evidence in the neighbourhood. 

Bye-laws The bye-laws of Canal Companies, both those 

of Canals, already in existence, and those hereafter to be 
framed under any future powers granted to any Canal Company, 
are to be submitted to the Board of Trade. [Sec. 40.] 

The express approval of the Board of Trade is not essential 
to their validity, but in default of a true copy being forwarded 
as required by the Act, the bye-laws cease to have any legal 
operation. The Board of Trade have power to annul any bye- 
law or regulation by notifying their objection to the canal 
authority. 

J. On or before the 1st of January in every year 

of Canal every Canal Company is to forward to the registrar 

Traffic. Qf Joint Stock Companies a return giving the 

name of the company, the name of their principal officer, the 

address of the principal office and a short description of their 

canal. [Sec. 39.] 

To the Board of Trade they are to send as required by the 
Board, but not oftener than once a year, returns showing the 
capacity of their canal for traffic, their capital outlay, and a 
statement of their receipts and working expenditure. 
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REVISION OF RATES. 



To enable private Companies to construct a 
*^ senes of lines of railway from one part of this 

kingdom to another, a certain amount of statutory authority 
is obviously requisite. 

The course ordinarily adopted with a view to obtain the 
necessary sanction has been for the promoters of the several 
schemes to submit to Parliament a draft Bill containing the 
powers which they desire to have conferred upon the under- 
takers of the enterprise. A Select Committee has been ap- 
pointed to consider the clauses of the Bill in the light of the 
opposition of those interested in curtailing the powers 
sought by it, and eventually a Special Act has been passed 
according to the Company the right to expropriate land either 
with or without the consent of the owners, and regulating in 
some measure the mode of using the railway when completed 
and fixing certain maximum charges to be levied on the public 
for their use of the line. 

The earlier Acts were framed before any clear idea pre- 
vailed as to the amount or nature of the traflSc to be provided 
for, or as to the means by which it would be conveyed. 
Whilst, at the present day, the distinguishing feature of a 
railway may be said to consist exclusively in the use of loco- 
motives running at high speeds, at the date of the earliest of 
the Railway Acts, the locomotive was either not invented, or 
was looked upon in the light of a mechanical curiosity, and 
powers were simply sought for the construction of a way of 
rails whereon traffic might be conveyed by horse power more 
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easily than on an undulating country road way. In the view 
of the framers of those Acts, it was the raih which then con- 
stituted the essential feature of a railway, and the powers 
relating to its use were adjusted accordingly. 

Inasmuch as novelty or originality would be held to con- 
stitute a serious defect in an Act of Pariiaraent, it was con- 
sidered, when framing Acts to regulate the use of locomotives 
upon a railway, to be much more constitutional, as it certainly 
was much more easy, to follow the established precedents of 
Acts then existing, than to invent an entirely new set of 
clauses; hence the old clauses relating to tramways were 
copied into Acts relating to the use of locomotives, and 
although these regulations had evidently become incongruous 
and obsolete at the very inception of the railway system, one 
Act after another has continued to copy these inappropriate 
clauses from its predecessors, and the same outline and ex- 
pressions continue to be adopted in the Special Eailway Acts 
of the present day. 

For some short time after the exclusive use of locomotives 
was intended to be legislated for, the impression remained 
that the railway might still be largely used as a tramway, 
and that the public would use their own means of conveyance 
upon it in much the same way as they then did, and still do, 
in the case of canals. The users of the railway^ it was thought, 
would find it convenient to provide their own carriages, 
waggons, and motive power, convey their traflBc how and when 
they pleased, and pay a toll to the owners of the railway for 
the privilege of so using their roadway.. Manufacturers and 
mine owners might perhaps have stations or sidings of their 
own, as Pickford & Co., and other carriers probably would, 
and actually did have during the first few years of railway 
traffic. If the Eailway Companies thought fit to keep a supply 
of locomotives smaller traders might be willing to hire them 
occasionally for the conveyance of their traffic ; in this case, 
an addition to the toll charges was authorised by the Special 
Acts, and a further addition was provided to meet the case of 
the Company being also willing to supply the waggons or 
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oarriages. In this view of the mode in which the traffic would 
naturally be worked, the toll clauses were framed to provide 
for it, and they still continue to be inserted, aa a matter of 
course, in more recent Acts, where there is no shadow of a 
suspicion that any such powers will ever be put in operation 
or be of the slightest practical utility. 

The rate clauses have reference to a completely different 
contingency. The Bailway Companies soon deemed it ex- 
pedient to extend the simple operation of constructing a 
railway and purchasing rolling stock to hire upon it, and they 
took power to act as carriers upon their own railway, to build 
stations of their own for this purpose, and to arrange to per- 
form every service incidental to the conveyance of merchan- 
dise from one locality to another. For this service a " rate " 
is authorised and a table of the maximum rates which the 
Company is permitted to charge is inserted in all but the very 
earliest of the Special Acts. In these, the distinction between 
" rates " and " tolls " as here pointed out, has for a long time 
past been clearly maintained, but the framers of the Public 
General Acts when regulating the rights and powers of all 
Companies to make charges on their systems, have not per- 
ceived this distinction, and in all these Acts they have in*^ 
extricably involved the provisions relating to the two 
descriptions of charges. The Bailways Clauses Act, 1845, for 
example, in a series of clauses prescribing equal treatment 
and equal charges for all persons using the railway, speaks 
directly of " tolls " only, but occasionally uses the. additional 
words "or other charges." Notwithstanding the interpretation 
clause, which says that when not repugnant to the construction 
the word " tolls " shall include " rates," some of these pro- 
visions have been held to apply only to " tolls" properly so 
called. As to some, doubts have existed from then until now, 
and so late as the month of July, 1888, in the case of the 
Manchester, Sheffield and Lincolnshire Eailway Company v. the 
North Central Waggon Company, the House of Lords was called 
upon to decide whether or not a Eailway Company had a right 
to detain waggons for non-payment of " rates " under section 
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97 of that Act, which refers to " tolls " only. The point at 
issue was decided on other grounds, and it is still open to 
litigants, should this become the turning point of any case, to 
have the question argued as to how far the word " tolls " in 
that section may include " rates," when the Railway Companies 
desire to enforce a lien on goods or waggons for unpaid rail- 
way charges. 

It is that part of the Companies' Special Acts which is fre- 
quently spoken of as the " toll clauses " and matters closely 
connected with them, which the Act of 1888 has been passed 
to amend and revise. It will be diflScult to avoid falling into 
the confusion of thought, to which reference has been made, 
or to obtain a clear idea of the provisions of that Act without 
some preliminary acquaintance with the form and incidence of 
these " toll clauses." 

Before proceeding to deal seriatim with their component 
parts, a few words are necessary as to the Special Acts them- 
selves. It is to the Company's Special Act that recourse 
must be had when it is desired to ascertain the precise extent 
of the powers of a particular Company, and such reference to 
the proper Special Act affords the only means of ascertaining, 
amongst other things, the greatest amount which that Com- 
pany may be entitled to charge for a given distance in respect of 
any particular traffic. When this passes over some line of 
railway that as yet has absorbed no other railway into its own 
system, nor has itself been assimilated into any other, and 
consequently still retains the title bestowed upon it by its 
promoters there is not much initial difficulty in getting so far 
forward on the enquiry as to be able to know in what Act, or 
set of Acts, it is in which the requisite information is to be 
found. But this done, it by no means follows that the infor- 
mation stored therein will be found to be readily accessible. 
The Acts being " private " and not ** general " are not printed 
at the public expense as forming part of the statutes at large, 
and cannot consequently be purchased of the Queen's printers, 
at the cost of some few pence, as the latter can be. Still, an 
alternative remedy has been provided three times over by the 

3 
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thoughtfulness of the Legislature^ special clauses as to the 
means of inspection of Railway Companies' Acts, being inserted 
in three separate Acts of 1845, the " Companies Clauses Act," 
the "Lands Clauses Act," and the "Railways Clauses Act." 
As might be reasonably expected these clauses differ slightly 
one from another, but the purport of them all is to the effect that 
Railway Companies are bound to keep a copy of their Special 
Act for inspection at the principal office of the Company, and 
to allow extracts to be taken from it ; they are also required 
to send copies tc the clerks of the peace and to the town 
clerks of the counties or towns into or near which the railway 
passes. It is, of course, quite possible that the Railway Com- 
panies may have fulfilled their statutory obligations in this 
respect, that they have sent copies of their Acts to the town 
clerk, and also that the town clerk may be able to find and 
produce the Acts when demanded. 

The regulation applies to Companies incorporated after that 
date. 

When the railway concerned happens to be one which has 
changed its name and its proprietorship some two or three or 
more times, the matter is not so simple, and a certain amount 
of historical research must be called into requisition before the 
title of the Act wanted can be known. 

A return was made to Parliament in the year 1881, of the 
maximum rates authorised to be levied by each Company, 
accompanied by a reference to the statute which authorised 
them. By this return it appears that in the case of the Great 
Western Company their right to charge tolls and rates 
is founded on the powers given them by about fifty different 
Special Acts of Parliament, relating directly to their own line 
of railway as it existed at that date, and by about the same 
number of other Special Acts relating to the railways of which 
they then had undertaken the working. 

The rates of the London and North Western Railway were 
in like manner governed by the provisions of over 100 Special 
Railway Acts all in force in the year 1881. 

To what extent any one of these may be repealed or modified 
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as to any particular distance or description of traffic can only 
be ascertained by a close investigation of all subsequent Acts, 
relating, however indirectly, to that portion of the railway. 

There is in addition to this first difficulty a fair probability 
that the traffic may travel out of the region of one Act into 
that of another. In a case brought before the Eailway 
Commissioners certain traffic in the Isle of Wight, travelling 
a total distance of some 10 miles only, passed over the lines 
of three railways, each of which claimed their maximum rate 
in respect of it. If a complaint is made that the charge 
demanded for the conveyance of such traffic exceeds the total 
of the three maxima combined, it becomes a matter of no 
little perplexity to come to a conclusion as to the titles of the 
Acts which regulate the charge, to obtain copies and to under- 
stand with certainty the manner in which the rights of three 
distinct companies are intended to be combined into one through 
charge. There are clauses in the Act of 1845, and elsewhere, 
professing to deal with such points of through rates and 
amalgamation ; should it in future turn out that the Special 
Acts are so drawn as to permit of the application of these 
General Acts, it would only be necessary to refer to the 
reports of previous similar cases to see that nothing but 
additional confusion, uncertainty and expense is entailed by 
their introduction. The professed explanations explain nothing 
and the apparent decisions serve only the more to embroil the 
fray. 

The interpretation of some of the clauses of the Special 
Acts has been submitted to the courts, and when this has 
happened it has seldom occurred that any two judges, much 
less that any two courts have agreed upon their meaning ; still, 
in this one case an authoritative decision will have been given, 
but it will apply to that precise collocation of words only, and 
will have no bearing whatever on the construction of the 
clauses of an Act couched in similar but still not identical 
phraseology. In response to the recommendation of the 
select committee that rates should be put so far as possible on 
one uniform basis, the Act of 1888 provides for the revision 
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of the amounts to be charged, but says nothing about the 
revision or uniformity of the language of the clauses. It 
would have been perfectly easy and logical to have prescribed, 
as has in fact been done in some local Acts, that " all clauses 
and provisions authorising the Company to levy tolls, rates, or 
charges shall be repealed " and others substituted, but so far 
as this Act is concerned nothing has been done to remedy the 
serious defect of having the 10 or 12 clauses by which these 
powers are usually granted, expressed in different language in 
the different special statutes. 
^, .n .. The object of the legislature in providing for 

the insertion of a set of clauses of this nature in 
the Companies' Special Acts is to set some limit to the powers 
of the Companies to make charges upon the traffic conveyed. 
The Special Acts, each with their slightly differing set of toll 
and rate clauses, exceed 1,000 in number, and the decisions 
of the courts explaining them are very numerous, but not- 
withstanding the Acts and the decisions, and 50 years of 
amending and explanatory legislation, a trader desirous of 
knowing what that limit is in any particular instance, is, at 
the present day, no wiser than before. Long distance traffic 
is usually charged at a rate within the obvious limits of the 
powers of the Company ; it is mainly in respect of traffic 
passing over short distances only that it becomes of import- 
ance to know whether any, and if any, what limits are placed 
upon the rights of the Company to levy tolls or charge rates 
for the conveyance of it. 

It may perhaps tend to bring more prominently into view 
the defects and omissions proposed to be remedied by the Act 
of 1888, if the working of the existing clauses is tested with 
reference to some special description of traffic. An owner of 
a quarry may desire to have his stone conveyed for a distance 
of 10 miles by a given railway. According to him the 
demand made by the Company for freight would absorb the 
whole profit he is expecting to make upon his operations, and 
in his view is in excess of the amount permitted by the 
Company's Special Ant ; according to the Company the rate 
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demanded is strictly legitimate, and, moreover, is such as 
to afford an entirely inadequate remuneration for the service 
rendered. Assuming that the freighter has succeeded in 
discovering the Special Act governing the charge, the first 
step will be to see how his stone is classified. If the traflSo 
oame under certain Special Acts of the Midland Company, he 
would find a distinction made between ironstone and limestone. 
These materials are often dug out of the very same pits, and 
for purposes of traffic are completely identical ; but one is 
ranked in the lowest class as " minerals," the other is treated 
as " goods " and placed in a class higher. If the traffic were 
anything else than stone, the chances are 100 to 1 that it 
would not be named in the classification at all. The most 
modern classification in one of the later of the Special Acts, 
assumed to be sufficiently perfect to serve as a standing model 
in this respect, enumerates less than 160 articles ; one early 
Act enumerates 22, another 98. 

The classification compiled at meetings of railway officials 
at the Clearing House, and used unauthoritatively between 
themselves, classes over 4,000 different substances. In this 
list iron is sub-divided into over 100 sub-headings distributed 
into 7 classes. In the most perfect classification of the Special 
Acts, oil is sub-divided into 2 headings : oil in casks, put in 
the highest class but one, oil in bottles, in the highest. The 
Clearing House classification enumerates nearly 40 dif- 
ferent kinds of oil, and locates them in four classes, from 
colza oil in the 1st to mineral oils in the 2nd, olive oils in the 
3rd, and those unspecified in the 4th. 

Stone is divided into 40 separate groups, arranged in seven 
classes in the Clearing House classification. 

In that of the London Brighton and South Coast Railway, 
the stone mentioned is limestone, ironstone, and stones for 
paving or building. These stones are in the lowest class. If the 
stone selected as our illustration should be one of these, the 
charge for conveyance over 10 miles would be 2s. Id. per ton. 
Any other stone used for any other purpose would take its 
place in the highest class, ranking with bonnets, furniture, 
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pianos, and pictures, and be liable to a ebarge of Ss. 9d. per 
ton, exclusive of terminal services, should the Company think 
fit to charge that amount. 

Some Acts divide the traflSo into 3 classes, some into 9 ; 
such common articles as coal and wheat are sometimes placed 
in one class, sometimes in another; and in hop-growing 
districts some classifications have not provided for hops at all. 
m 11 Should the classification of the Special Act be 

found to be suflBciently definite as to include the 
stone in question, the next consideration will be whether it 
is the table of tolls or that of rates which will apply. The 
toll or rate clauses of the London Brighton and South Coast 
Railway have within the last few years been the subject of 
protracted litigation between a trader and the Company, and 
they have received elaborate judicial expositions by the 
Court of Queen's Bench as well as by the Railway Com- 
missioners. They are new clauses revising those then existing 
in previous acts, they are of a date as late as 1863 and are in 
a form which has been adopted in recent years as affording a 
good model in such cases. 

For these reasons they will serve more aptly than some 
others for the purpose of illustration. Under them the 
Brighton Company may "demand and take for the use of 
their railway any toll not exceeding (for limestone) per ton 
per mile l|d., and if conveyed in a carriage provided by the 
Company, an additional sum per ton per mile of Jd." 

" The Company may demand for the use of engines for 
drawing or propelling carriages on their railways any sum 
not exceeding Id. per mile for each passenger or animal, or 
for each ton of goods or other articles." 

The toll thus authorised for limestone amounts to 2Jd per 
ton per mile irrespective of distance, and since the clause 
simply speaks of "use of engines'* it seems clear, and it is 
certainly open to contention, that it does not include engine 
drivers' services, fuel, oil, and so forth. 

Where it does distinctly include them, the expression " use 
of engines " is exchanged for " locomotive power." If it were 
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proposed to apply these toll clauses to the ease of the stone 
suggested, the Company would probahly further say that the 
signalling arrangements along the line were provided for their 
own benefit and were not available to a freighter conveying 
his own traffic along the line, and paying for the use of the 
railway merely. The Company would contend too, as they 
did in the last case before the late Commissioners on the 31st 
December, 1888, that whatever obligations might be imposed 
upon them in respect of their line of railway, no clauses 
required them to render any services in respect of anything to 
be done in the freighter's private sidings, and they might 
apparently refuse to allow their engines and carriages to go 
there, or off their own premises at all. Indeed, most clauses 
as to the supply of loobmotives or waggons are permissive 
simply, and if the Company should objjBct to convey the traffic 
for the sums provided by the toll clauses, they could generally 
do so most effectually by declining to supply the necessary 
locomotives, at any price or under any conditions. 

Meantime the "rate clauses" provide for the compulsory 
rendering by the Company of all services for the inclusive 
charge of l^d. per ton per mile, as compared with the 2id. 
to be charged when the freighter assumes the responsibility 
of conveyance himself. 

Under these circumstances it is manifest that the toll clauses 
of the Brighton Act are altogether inapplicable to any state 
of affairs existing when that Act was passed, and that the 
only effect of them is to perpetuate the confusion introduced 
by the General Acts, through their use of the word ** tolls" 
when " rates " are the subject upon which the Acts are really 
intending to legislate. For all practical purposes toll clauses 
on railways have been obsolete for half a century, and yet in 
1863 ParHamentary draughtsmen stiU considered it incumbent 
on them to copy the clauses of Acts of 1820, and in the Act 
of 1888 provisions made in respect of railways, and canals, and 
tolls, and rates are so blended together that precisely the same 
uncertainty rules in respect of them there as elsewhere. 
In sec. 36, it is enacted that the word "rate" when 
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used elsewhere in the Act, is to be held to include the 
tolls and dues chargeable for the use of a canal, and 
by inference, therefore, the word is not intended to include 
the "tolls" of a railway, otherwise the section would have 
needed to have simply defined the word " rate " as always 
including " tolls." It would seem by the general scope of the 
Act that it proposes to deal with " rates " only on railways, 
and with ** tolls and rates " on canals, and this distinction is 
indicated by the definition mentioned ; but it is not maintained 
consistently throughout the Act, and although " rates '* only 
are mentioned in many instances, yet in others railway " tolls '^ 
are specifically legislated for. 

In making the statement that tolls are obsolete, it is not 
intended to imply that traflBc arrangements may not be made 
when a Company may consent to be paid for the sitiaple use of 
its line of railway. One Railway Company, by Act of Parlia- 
ment, or by agreement, may obtain running powers over the 
line of another ; a private firm, too, may find it convenient to 
have locomotives of their own, and run them for a short dis- 
tance upon the lines of a railway, but these are not the cases 
intended to be provided for by the toll clauses, and although 
possibly the word " tolls *' may be mentioned, yet the reality 
has nothing in common with the subject matter of those 
clauses. 

Having thus discussed the question of " tolls " 
by way of warning mainly, we have in doing 
so anticipated the important subject of rates. The Brighton 
Act before referred to, contains, as do other Special Acts, pro- 
visions for maximum charges by way of " rates." The form 
of the clause in that Act is as follows : — 

" The maximum rates of charges to be made by the Company 
for the conveyance of animals, and goods, including the tolls 
for the use of their railways and waggons, or trucks and for 
locomotive power, and every other expense incidental to such 
conveyance (except a reasonable sum for loading, covering, 
and unloading of goods at any terminal station of such goods, 
and for delivery and collection, and any other services inci- 
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dental to the duty or business of a carrier, where such services 
or any of them are or is performed by the Company) shall not 
exceed the following sums — that is to say : 

For every animal in Class 1, 4d. per mile ; 

For every animal in Class 2, IJd. per mile ; 

For every animal in Class 3, |d. per mile ; 

For animals in Class 4, 4d. per score per mile (and so in 

proportion for any greater or less number) ; 
For everything in Class 5, l^d. ^er ton per mile ; 
For everything in Class 6, 2d. per ton per mile ; 
For everything in Class 7, 3d. per ton per mile ; 
For everything in Class 8, 4d. per ton per mile ; 

And for every carriage of whatever description, not being 
a carriage adapted and used for travelling on a railway, and 
not weighing more than one ton, carried or conveyed on a 
truck or platform, per mile, 7d." 

No less distance than 6 miles, no less portion of a mile than 
J, and no less portion of a ton than J are to be charged for. 

Terminal Assuming that the doubts and obstacles so far 

Charges. pointed out have been surmounted as regards 
the particular stone traflBc selected as an example, and that the 
maximum rate authorised by Parliament has been unquestion- 
ably ascertained, there still remains an enquiry more 
troublesome even than any of those before referred to. 

An extra charge for loading and unloading as sanctioned in 
a clause similar to that last quoted, may not afford occasion 
for much controversy, but very wide differences of opinion will 
assuredly exist as to what other services are included in the 
rate as being "expenses incidental to such conveyance," 
as distinguished from services coming within the exception of 
" other services incidental to the duty or business of a carrier," 
since these are not included in the maximum, but form grounds 
for making some addition to it. Even when it may be 
admitted that certain services when rendered may come within 
the category of those to be paid for, the trader and the Company 
may still continue to differ as to whether or not the charges 
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levied may be held to oome within the category of those whioh 
are reasonable. Upon the last point the decision rests with 
the Commissioners, but the first head of enquiry is a question 
of law, and the language used read in the light of the decisions 
of the courts inyolves it in no little obscurity. 

The contention has been raised before the Courts that the 
" business of a carrier " is something totally different to that 
which many persons would understand as intended to be 
referred to in the clause quoted. By the year 1863 it might 
have been imagined that a precisely definite meaning would 
attach to such an expression, and had the words not been used 
in an Act of Parliament but in the course of an ordinary 
commercial correspondence at that date, the " business of a 
carrier " would have referred to a business of which a part at 
least related to the business of conveyance by road. The 
Company under that view would only be supposed to have 
performed the duty of a carrier when they " collected or 
delivered " goods from or to the warehouse of the customer 
and not to have been performing the " business of a carrier*' 
when they simply undertook to convey the traflSc along their 
own line from one station to another. 

But in the early Acts of 1820 the latter would have been 
the meaning intended, and so the Act of 1863 is capable of 
opposite constructions according as to whether an archaic 
meaning is attributable to its language or whether it is 
supposed to be written in the language in common use at the 
present day. In the case of Hall v, London, Brighton and 
South Coast Railway, the Eailway Commissioners thought 
that the Act was to be construed according to the present 
meaning of language, but the judges of the Queen's Bench 
Division took the arohseological view and thought that the 
words meant in the Act of 1863 what they had continued to 
mean in all Acts of Parliament down to that date, and that 
the words " collection and delivery " did not bear their 
commercial significance but had reference to the " collecting 
together of the goods at the station, that is the arranging, 
handling and sorting them." 
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The Commissioners thought the view of the Eailway Com- 
pany that they were entitled by the words of that clause to 
make an additional charge " altogether untenable " ; the 
judges thought the contention of the trader to the contrary 
•* singularly unreasonable," and as the decision of the Court 
of Queen's Bench overrules that of the Commissioners on a 
point of law, it will be binding in all future cases when the 
clause of the Special Railway Act makes use of these words 
precisely. 

The case of Hall v. London, Brighton and South Coast 
llailway is instructive as an illustration of actual demands 
which the Companies may make under the sanction of the 
words " other services incidental to the business of a 
carrier.'' 

The legal report of the case is troublesome to comprehend 
as it refers in the same paragraph to several descriptions of 
traffic. It is sufficient to select one in order to perceive the 
nature of the contentions raised, as for example that of the 
coal carried from Deptford to Croydon, a distance of eight 
miles 73 chains. The maximum rate for this at l^d. per ton 
would be 13^. The charge actually demanded was 3s. and 
in defending the apparent overcharge the Company claimed 
the right to add to their maximum of 13^d. as " reasonable 
sums charged for services incidental to the business of a 
carrier " some or all of the following : — 

Per ton. 
s. d. 
Loading, or assistance in and supervision of loading . 1 
Covering and uncovering and use of sheets . .18 
Weighing, checking, clerkage, watching, labelling . 3 
Use of locomotive at Croydon, hauling to private sid- 
ing, special signalling on main line, use of points 

and crossings 10 

Use of Company's waggons off the Company's 

premises ........ 4 

Supply of empty waggons to be loaded at Deptford . 2 
Detention of waggons before or after conveyance . 3 
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Per ton. 
s. d. 
Use of locomotiyes for putting waggons in position 

and use of cart roads {a) 2 

Use of premises and hydraulic machinery at Deptford 2 
For use of station premises, London {h) . . 6d. to 3s. 
For use of station premises, Country (6) . . 3d. to Is. 6d. 

As regards the coal, Deptford to Croydon, the Company 
apparently claimed the right to charge all but (a) and (6), and 
in raising their maximum rate from Is. Id, to 3s. still to be 
under their full powers by 4s. 9d. 

The Commissioners allowed, in addition to the maximum 
rate : — 





Per ton. 




s. d. 


Loading ...... 


4 


Deptford 


1 6 


Sheets, say 


1 


Special shunting. Is. per truck, say 


2 



admitting 2s. Id. of the Company's claim of 4s. 9d. and 
bringing the Is. Id. rate up to more than the 3s. charged. 
. The decision of the Commissioners, so far as it disallowed a 
charge for the use of stations in the case of other traffic was taken 
on a special case to the Queen's Bench Division, which on this 
point over-ruled the opinion of the Commissioners, and held 
that the providing of the stations was a service performed 
by the Company in their capacity of carriers, and that the 
charge for the same was one which might lawfully be added 
to the Company's maximum rate. 

The Act of 1888 more or less plainly authorises a charge for 
the use of terminal stations. The paragraph relating to this 
is in section 24, sub-sec. L 

" In the determination of the terminal charges of any Rail- 
way Company regard shall be had only to the expenditure 
reasonably necessary to provide the accommodation in respect 
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of which such charges are made, irrespective of the outlay 
which may have been actually incurred by the Eailway Com- 
pany in providing that accommodation*" 

This would seem to imply that a different value was to be 
assessed upon each station and a different terminal charge 
levied for each separately. If this is really what is intended, 
there can be no practical diflBculty in giving effect to it. A 
list of the stations might be printed in the classification dis- 
tributed into classes, and a maximum terminal charge allotted 
to each. The Brighton Company alleged in Hall's case that 
so far as they were concerned, a charge of from 3d. to Is. 6d. 
per ton would be fair for the use of coui;itry stations, and from 
6d. to 3s. for London. It would seem more equitable to fix an 
appropriate terminal charge for each station, so that if a 
merchant sent his traffic from one station to another where 
the cost of each was valued at 3d., he should be charged 6d. 
for terminals, and that when traffic was sent from a station 
valued at 3s. to one valued at Is. 6d. the terminal charges 
should be 4s. 6d., rather than that an average should be struck 
and charged alike in all cases. Some of the Eailway Com- 
panies have expressed approval of an average charge and have 
suggested an all round terminal of Is. 6d. This, however, 
was before the passing of the present Act, the spirit of which 
is clearly favourable to the investigation of detail and opposed 
to the adoption of anything so rough and ready as the allot- 
ment of 3s. terminals for a pair of stations whose cost might 
be well covered by a charge of 6d. per ton on the goods traffic 
handled there. 

The mode by which the Act of 1888 proposes to deal with 
the matters enumerated is in theory comparatively simple. 
As stated in the summary given of the Act, each Company 
is required to consolidate all its Special Acts into one General 
Act, the classification is to be revised and completed, and a new 
set of rates and tolls is to be adapted to the classification. 
Terminal and other charges are also to be set out in the 
schedule of rates, and all alike are to be submitted to the Board 
of Trade for preliminary approval. , 
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Some further remarks on this subject are made when 
treating of the duties of the Board pf Trade. 

The amount of information to beykSorded to the public, and 
the manner of its pubKcation, is of importance suflBcient to 
deserve a separate chapter. 
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PUBLICATION. 



The 25th section of the Act of 1888 having provided for 
the general revision of the Companies* authorised charges, the 
33rd section proposes to regulate the mode of their publication. 

When the process of revision has been completed, printed 
copies of the revised classification, tolls, rates and charges are 
to be kept on sale by each Company. 

The most convenient form in which the public could be 
supplied with this information would be by the publication of 
the new Consolidated Act itself. In case of dispute, it 
becomes of importance to know the precise terms under which 
a charge objected to may have been authorised, and inasmuch 
as these Consolidation Acts will, in all probabily, contain 
nothing but the usual clauses relating to the rates sanctioned, 
there would be no objection on the score of bulk or expense. 

It is scarcely probable, however, that these can be ready 
for some considerable time. 

The classification prepared by the Eailway Clearing House 
as the result of agreement among the various Companies is at 
the present time made use of when goods travel over the lines 
of more than one Company, and several Companies have solved 
the problem of reconciling their conflicting statutes by adopt- 
ing it for the purposes of their own local traflSc. 

But however this may be, the public at large are not 
satisfied that it is drawn on lines suflBiciently liberal towards 
them, and many Companies, while willing to adopt it 
temporarily, subject it nevertheless to some important modifica- 
tion, and are not inclined to allow it to become their statutory 
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authority, precisely as it stands, when the rates they at 
present apply to it may possibly be cut down simultaneously. 

The magnitude of the task devolving upon the Companies, 
and to no small extent on Parliament, but especially upon the 
railway department of the Board of Trade, if it is decided to 
reject the existing Clearing House classification, becomes 
evident when it is noticed, as has already been pointed out, 
that this classification enumerates more than 4,000 articles, 
and distributes them among seven different classes ; and that 
even then, when each Company has revised its own classifica- 
tion, there will still be a general one required as before for 
traflBc passing over the lines of two or more Companies. 

That done, there remains the question of rates, and the 
hitherto untouched subject of terminals and station charges to 
be proposed, discussed, and settled. 

Reliance is placed upon the fact that the Companies have 
without much difficulty come to an understanding among them- 
selves on the subject of terminals. But their understanding 
relates only to the apportionment of the gross receipts for 
through traffic ; in this division the terminal allowances cut botli 
ways, and, when it was not always quite clear to a Company 
whether a small or a large terminal charge would in the long run 
work out most to their advantage, there was no great difficulty 
in arriving eventually at a not unreasonable compromise. 

When the question takes the shape of determining what 
sum is the utmost the public are to be called upon to pay for 
the use of a station, the cost of which is not to be taken into 
account, although £20 per square yard may have been paid 
for the ground it stands on, then the point raised assumes an 
entirely different aspect, and the facility of attaining complete 
concord on it does not seem so obvious as is sometimes assumed. 

It must not be overlooked, too, that our old acquaintance 
the " toll " has not been forgotten, and has to be revised, con- 
solidated and published with the rest. 

And moreover as to these, the regulations as to publishing 
them contained in the Railways Clauses Act are still 
unrepealed. 
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The 93r(i section of that Aot, and others following, are the 
direct descendants of the clauses of the early Railway Acts, 
and these are copied more or less verhatim from the old High- 
way Acts, which made the demand for a toll legal only if it 
were published, as the railway tolls have still to be, by that 
Act, in black letters on a white board or in white letters on a 
black board, exhibited conspicuously at the place where the 
toll is demanded. Hence, too, Railway Companies have still 
to make the announcement on a board aflSxed to a conspicuous 
part of their stations, that A. B. is authorised to receive tolls. 
It is in compliance with these regulations that neatly framed 
notices are seen at some railway stations, purporting to quote 
the Act of Parliament authorising their charges. At those of 
the South Eastern Railway, for example, may be seen a list 
of the rates and tolls of that Company as authorised by 6 & 7 
William IV., c, 75, and the Acts amending the same. The 
notice informs the passenger that the charge made to him is 
not to exceed the rate of 2d. per mile ; inasmuch as he may 
quite possibly have paid for his ticket at a rate not much short 
of 3d. per mile the sense or utility of the announcement so 
carefully displayed will not at the first glance be very apparent. 

Such a notice is of course intended to refer to the " tolls,'* 
and since these are to continue to be printed for the future it 
would seem that they must also be consolidated and revised. 

It is submitted, therefore, that with the best intentions and 
the utmost good will and despatch both on the part of the 
traders, the Railway Companies, and the authorities referred 
to in the Act, it is hardly to be expected that classifications, 
tolls, rates and terminals are to be consolidated, considered and 
approved by the Board of Trade, and embodied in a Bill to be 
presented to any Parliament meeting earlier than in the year 
1890, and even by that date probably many will be still in- 
complete. 

If disputes supervene, the delay must be greater, and it 
would be but idle to attempt to name any time by which it 
might be reasonably hoped that these revised Acts will be in 
active operation. 

4 
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In the meantime the operation of the Act of 1873, as to the 
publioation of existing rates, is considerably extended. 

So far as the precise regulations relating to rate books at 
the stations are concerned, those now in force are continued by 
a simple reference to the clause in the 1873 Act originating 
them. At every goods station a rate book must be kept open 
for public inspection, containing every rate in operation relat- 
ing to goods to be forwarded from that station, both those in 
ordinary use as well as those granted to special firms or for 
special consignments. 

Traders complain that for the purpose of merely ascertaining 
the ordinary rate imposed upon their traffic the books are 
voluminous and incomprehensible. As a preliminary step one 
or more classifications have to be consulted, and it is infinitely 
more easy to ask for the information either from the station 
clerk or the goods manager than to endeavour to fathom the 
mysteries of the rate books. 

For the purpose of becoming informed of the sums actually 
charged to rival firms upon the same traffic, the books (so 
traders assert) are not always to be relied on to contain the 
full information wanted. 

If, for example, the Dowlais Iron Company are allowed a 
rebate of 2d. per ton at the end of the year in consideration of 
having sent an agreed proportion of their traffic over one 
particular line of railway, such an agreement would not 
necessarily be made public and entered in the station rate 
book as a special rate, patent to the inspection of anyone who 
may feel inclined to turn over its pages. 

Nor, if in some districts, where it may have been an 
established custom to compute minerals at 21 cwt. to the ton, 
such a concession were granted by the Company, would a 
record be made of it for inspection in the rate book. 

Nor, again, at stations where the Company do their own 
carting would it be considered necessary to enter an agree- 
ment to add only Is. per ton to the railway rate for collection, 
when the normal price for such service might be 2s. 4d« 

Much less need the book contain any reference to modifications 
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in rates charged on goods delivered to their customers, for by 
the terms of the Act it has to record the rates on traffic for- 
warded only. 

However much the Company may be willing to conform to 
the spirit of the Act and give the information fully to those 
interested in it, they must always be reluctant to announce 
every concession or reduction they make in terms that all who 
run may read. 

A Company may well be willing to reduce their cartage 
rates, for example, on sugar traffic in a given district, if by 
that means it enables refiners on their system to compete in 
towns to which other refineries have more ready access ; but 
they would not of their own accord publish the fact of such a 
a reduction so conspicuously that every other trader may readily 
become aware of it and continue to insist that his class of 
traffic stands equally in need of a similar protection. 

Hence it is not to be expected that rate books will contain 
anything beyond what is absolutely obligatory, and while 
constituting, as it were, a continual source of apprehension to 
the Companies as being likely to lead to an alleged infringe- 
ment of the Act, they, notwithstanding, have hitherto been 
far from fulfilling the expectations of the public. 

A more simple, and seemingly more feasible, plan would be 
to require the Companies, when quoting a rate, to inform the 
applicant of all conditions upon which any modifications of it 
or of the services connected with it have been granted to others 
and at the same time to offer the option of similar modifica- 
tions under similar circumstances. 

Although the regulations touching the station rate books 
have been left by the present Act exactly as they were drawn 
in the Act of 1873, yet provisions of the present Act relating 
somewhat indirectly to this question tend to cause it to assume 
much greater importance. 

The Eailway Commissioners now having the power to award, 
damages in cases of undue preference, it may well be that the 
exhibition of the preferential charges in the rate book or their 
non-disclosure there, may become important factors in the 
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oonsoienoe of the court to govern them in the decision of the 
question as to whether any and what damages should be 
allowed to a trader claiming to be injured in his business 
owing to preference given to others. 

Now, too, that the Commissioners will probably sit in an 
ordinary open court in which applications can at any time be 
easily made, a small question, such as one relating to an 
imperfect rate book may more readily be brought before the 
notice of the Court. 

Merchants interested may appear in person, as indeed they 
could before, but it will be a much more simple matter for a 
trader or his solicitor to give notice of motion for an order to 
enter up an imperfect rate-book (or to apply to that effect to 
the Board of Trade, if that course should be held to be the 
more correct) than it has been hitherto to set in motion the 
somewhat ponderous machinery of the last Railway 
Commission. 

Chambers of Commerce also afe to have a " locus standi '* 
and will probably consider such matters of detail as coming 
essentially within the sphere of their peculiar prerogative. 

A further regulation of the 1873 Act as to the rate books, 
still in existence, is to the efltect that on application to the 
Commissioners they may, but not necessarily shall, order 
details of the rate to be entered in the rate-book, distinguishing 
conveyance charges from those made for terminal services. 

The Act of 1888 is vastly more imperative. It prescribes 
that within one week from application to the secretary of a 
Railway Company he shall render an account stating, with 
respect to any charge made by the Company, how much of the 
rate is allotted to cover the charge for conveyance and the 
nature and detail of any addition for terminal expenses or dock 
charges if there are any. 

The Act of 1873 orders that the Railway Commissioners 
may decide upon the reasonableness of the charges made for 
terminal services. 

Such an application to them was probably only expected to 
be* made when a Company was charging some considerable 
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addition to its maximum rate. In that case there would be 
no especial hardship to a Company in a requisition to them 
to explain and justify their charges. The position is diiBEerent 
entirely, and is calculated to place the Company in a position 
of some difficulty, if, for no ostensible purpose, they are 
called upon to publish a dissection of a series of rates lying 
well within the limits of the maximum powers accorded to 
them. 

For the sake of an example a 3s. rate from Deptford to 
Croydon may be taken. 

The London, Brighton and South Coast Eailway might 
allege that the rate authorised by their Act would be made 
up as follows: — 



Dook dues 

Use of terminal stations 
Loading and unloading 
Sheets ..... 
Conveyance charge 


s. 
1 
2 


1 


d. 

6 
6 
4 
8 


Total . 


6 






If the 3s. rate were really arrived at by reducing some one 
or more of the foregoing items, it might be possible for the 
Company so to inform the trader ; but if the reduction made 
is not arrived at after this method at all, as in fact it seldom, 
if ever, would be, it would not be an easy matter for the 
Company to explain in exact detail precisely how it is so. 
The evident intention of the clause is to afford the freighter 
a ready means of ascertaining whether or not the Company 
are making upon him a charge which they cannot substantiate 
under their authorised maximum. All that is necessary 
for this object is to require the Company to state what 
are the maximum items which they contend they are entitled 
to charge under the particular circumstances. 

Possibly, we may perhaps venture to say, probably, it may 
be held that the Company having so stated the maximum 
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items will be held to have fulfilled their obligations under 
this section and to be entitled to say that they are in no 
position to state on which items of the rate the reduction has 
in fact been granted. 

If the object of the clause is to assist freighters in raising 
objections to the equality of the charges made to them or to 
enable them to show that others are preferred to them as 
regards some items of the charges it is no doubt conceived 
very effectively. It is unnecessary to labour this point as the 
simple suggestion is sufficient to indicate that on comparing 
the two cases of short distance traffic from one private siding 
to another where the Company would want to charge the full 
maximum, and of similar traffic carried from station to station 
for a longer distance, when for competition sake, the Company 
might abate their maximum charge very considerably, unless 
the station charges on the latter rate are put very low the 
running charges would compare very unequally. 

If these last charges, as dissected, are once more compared 
with shore distance traffic from station to station where again 
the Company may expect their full allowance the extreme 
difference between charges for station accomodation might 
afford a good primd facie case of preference on this head. By 
means of a few extreme cases selected with discretion the 
action of the Company might be shown to be unjust and 
oppressive to the last degree as regards some one or more of 
these particulars. 

If one item of a rate charged highly is to be set off against 
another charged more moderately, or if a Company is not to 
be held to be bound by the particulars given but may allocate 
them one way when comparing them with one rate, and 
allocate them another way in comparing them with another, 
the right accorded to an individual to have such information 
given to him is to the last degree illusory. 

An intermediate step between requiring an application to 
the Commissioners for the purpose of obtaining this information 
as provided by the 1873 Act, and a simple demand to the 
Secretary to be supplied with it within a week as provided by 
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the 1883 Act, might have been to have submitted such an appli- 
cation to the Board of Trade. If the application appeared 
prima facie to be bondfide^ the Board would require it to be 
given without discussion, but they would refuse a general 
demand for a dissection of the rates for stone at all the 
stations of the Company or an application which could have 
no result but to be vexatious and troublesome to the officials. 
The difficulties here alluded to are those which will arise 
when the maximum charges have been sanctioned by the 
Company's new Special Act ; it is to be noticed that the regu- 
lation applies immediately, when the Companies are scarcely 
prepared to state, once for all, the manner in which they 
desire to appropriate the different items composing the ter- 
minals charged as a portion of their rates. 

The extreme pressure thus put upon Companies to compel 
full publication of their rates is mainly due to the desire 
that every reduction or facility made to one individual may 
be known to and claimed by another. When facilities are 
accorded to one which are kept secret from, or denied to 
another, the question of undue preference arises, and to this 
head are deferred some few further observations upon the 
effect of the publication of special rates. 



56 THE NEW LAW OF BATES AND OHAJtGES 



UNDUE PEEFEEENCE. 



The question whether Railwaj Companies may charge a less 
rate to one person than to another, or give to one facilities which 
they withhold from another has been a fruitful source of 
discord from early railway times until now. 

In the Act of 1845, a clause was inserted with a view to 
put an end to this alleged grievance, but, as is usually the 
case with clauses in Acts of Parliament, nobody understood 
it or, at least, no two opinions coincided as to the meaning 
of it. 

Section 90 of that Act gave power to vary the tolls of 
the railway provided the same tolls were charged equally to 
all persons on traffic passing only over the • same portion of 
the line of railway under the same circumstances. The section 
is a long one, and a great discussion arose as to whetlier 
the whole of it was affected by the word ** only," and if so, 
to what extent and in what manner the word qualified it. 

After considerable difference of judicial opinion the House 
of Lords decided that the section applied solely to the case of 
traffic passing from and to precisely the same stations, and 
hence that it did not apply to the majority of cases brought 
before the court where freighters of one locality complained of 
preferential rates given to those whose business was situated 
Bome short distance off, and whose traffic was placed upon or 
taken off the railway at a different point. 

This view of section 90, as Lord Justice Lindley says in 
the Denaby Main case, '* seriously limits its operation, but its 
failure was notorious, and was the cause of the Act of 1854." 
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That Act provides, in the midst of a long section (Sec. 2), 
as follows : " No Railway or Canal Company shall make or 
give any undue or unreasonable preference or advantage to or 
in favour of any particular person or company, or any parti- 
cular description of traffic, in any respect whatsoever, or shall 
subject any particular person or company, or any particular 
description of traffic, to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever." This provision 
was incorporated in the Act of 1873, and is now repeated 
verbatim in the Act of 1888. Many important cases have 
been dealt with under it, and it seems, so far, to have with- 
stood fairly well the strain of judicial consideration. 

But while more fully meeting the views of the traders than 
the section of the 1845 Act, it had in their eyes a defect 
which the earlier Act did not possess. The 1845 Act was a 
general statute prescribing no particular remedy and no special 
form of action. Under it, if a person aggrieved complained of 
its infringement, he might claim to be recouped by the 
Company the damages which he had suffered in consequence, 
and the court to whom he appealed might award him such 
amount as they thought the circumstances warranted. 

There is no case reported where the court awarded substan- 
tially more by way of damages than the amount overcharged, 
and the Companies speedily accommodated their rates to the 
view held by the court, that traffic carried under precisely the 
same circumstances must be charged at the same rate. The 
Act of 1854 provided as a remedy an injunction against the 
Railway Company by the Court forbidding preferential rates 
for the future, but expressly gave them no power to redeem 
the past. The precise powers of this Act passed to the 
Railway Commissioners, who were authorised under it to say 
what the rate should be for the future, but have no power to 
order the repayment by the Company of sums overcharged, 
much less to hold them responsible for any damage done to 
the complainant. 

The present Act makes two alterations in the previously 
existing law : instead of requiring the applicant to prove 



58 THE NEW LAW OF RATES AND CHAEGE8 

that he has sustained injury by the fact that other 
persons have been charged at a less rate than himself, the 
obligation is cast upon the Railway Company, so soon as a 
preference is made out by the applicant, to satisfy the court 
that the applicant is not injured by it ; and when the injury 
is satisfactorily proved, power is given to the Commissioners 
to assess and award the amount of damage thereby sustained. 

The Railway Commissioners had expressed an opinion that 
it was for the Company to justify any difference in charges, 
but the House of Lords overruled that doctrine, and laid down 
the canon that it was for the complainant to prove positively 
that the action of the Company had resulted in inflicting some 
injury upon him. 

The sections providing for an award of damages, import so 
serious an innovation in the law as it before stood that it seems 
desirable to quote them at full length. 

[Sec. 12.] " Where the Commissioners have jurisdiction to 
hear and determine any matter, they may, in addition to or in 
substitution for any other relief, award to any complaining 
party who is aggrieved such damages as they find him to have 
sustained ; and such award of damages shall be in complete 
satisfaction of any claim for damages, including repayment of 
overcharges, which, but for this Act, such party would have 
had by reason of the matter of complaint." 

'^ Provided that such damages shall not be awarded unless 
complaint has been made to the Commissioners within one 
year from the discovery by the party aggrieved of the matter 
complained of." 

"The Commissioners may ascertain the amount of such 
damages either by trial before themselves, or by directing an 
enquiry to be taken before one or more of themselves or before 
some officer of their court." 

[Sec. 13."| " In cases of complaint of undue preference no 
damages shall be awarded if the Commissioners shall find that 
the rates complained of have, for the period during which such 
rates have been in operation, been duly published in the rate 
books of the Railway Company kept at their stations in accord- 
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ance with eeotion 14 of the EegulatJon of Eailways Act, 
1873, as amended by this Act, unless and until the party com- 
plaining shall have given written notice to the Railway Company 
requiring them to abstain from or remedy the matter of com- 
plaint, and the Railway Company shall have failed, within a 
reasonable time, to comply with such requirements in such a 
manner as the Commissioners shall think reasonable." 

Hitherto, we believe, it has been very little the practice of 
Railway Companies to publish the special rates given by them 
in tbeir rate books; so, at least, it was asserted to the 
Parliamentary Committee. 

The stringent provisions of these sections will make it com- 
pulsory on the Companies to give more careful attention to 
this matter than they have as yet done, and there can be but 
little doubt but that it will have the effect of causing them to 
cancel very many of the special rates now put in operation by 
them. It is alleged against them that they have given these 
special rates recklessly, very much so in earlier days, but much 
less so more recently, as is admitted by everyone. 

It is manifest that a very onerous amount of circumspection 
is now imposed upon the Railway Companies, but at the same 
time the very fair alleviation is accorded to them, that notice 
is to be given to them of any rate which is asserted to be pre- 
judicially affecting any individual, so that the Company may 
have ample opportunity to investigate the complaint and rectify 
it if well founded. 

There exists, naturally, great diversity of opinion as 
to the effect in practice of a regulation with so great 
a tendency to annihilate all special rates. It by no 
means follows that the whole benefit or gain accrues to one 
side only. The anxiety to reduce rates is not of the greatest 
on the part of the Railway Company. The Railway Companies 
do not, as a rule, go about seeking what rates they may 
reduce, but it is rather the traders who look about for a new 
opening, and use all their endeavours to persuade the Railway 
Companies that they can inaugurate a new trade, as for 
example, for coal to ports below Harwich, if the rates can 
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be reduced by 6d. per ton, or that the Hamburg American 
steamers would call at Grimsby for coal if the rates there 
were reduced by 8d. per ton. When the Company consent 
and when the reduced rate has been in operation for 
some time it is difficult to maintain the full ordinary 
charges against the 1,001 reasons advanced and urged for 
reduction in other instances. It may very well suit the Rail- 
way Companies in many cases to have a legislative shield of 
protection placed before them to assist them in withstanding 
similar importunities, and to assure them, to some extent, that 
competing railways are similarly restrained and protected so 
that each may enjoy the full benefit of their comparative mo- 
nopoly. Competition, it is said, is the life of commerce, and 
monopoly is an unmitigated evil ; but, however true these 
propositions may be, in the main, it is sometimes forgotten 
that both the competition and the monopoly of Railway Com- 
panies are not of that unalloyed type to which alone the 
abstract theories in this matter apply in their full integrity. 

In the Denaby district coal is carried from the different col- 
lieries 55 to 65 miles for 3s. Id. per ton, the selling price is 
5s. 6d., and as the Railway Commissioners say, calculations 
are made so closely that a fraction of a Id. per ton constitutes 
an appreciable portion of the profit realised. Now, if the 
Railway Company can make a reduction of 8d. per ton, 
bringing their rate down to 2s. 5d., and can still derive such 
a profit as to make it worth their while to enter into these 
special arrangements in order to obtain it, the charge of the 
8d. extra in other cases, when fully known and appreciated, 
cannot fail to cause the coal lessees to feel that the profits on 
their business are unequally distributed. It is no part of our 
plan to discuss the infinite question of competition, but we 
simply call attention to a typical case showing how it may be 
affected by the new rules. Prior to the new Act, the Com- 
panies in such a case as the above would simply allow the 8d. 
rebate on Hamburg American traffic as a credit in the dealer's 
account, not treating it as an alteration of the rate to be 
entered in the rate book. For the future they will probably 
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consider themselves bound to record any such reduction as this 
in their public rate books if they consent to grant it, and it is 
very far indeed from probable that they will feel inclined to 
consent to such an experiment if they are required to display 
before the eyes of the coal raisers the fact that they make 
from lOd. to Is. profit out of a 3s. Id. rate. 

It is to be observed that the Eailway Commissioners decided 
that this rebate of 8d. constituted an undue preference, and 
that on appeal, the House of Lords " agreed unwillingly '' with 
that decision. 

The present Act makes no attempt to define exactly what it 
is that constitutes undue preference ; the idea being no doubt 
that every separate case, as it arises, should be judged on its 
own merits. At the same time the new Commission will 
probably not ignore the decisions of the old one, and these, 
until new rules are laid down, will be the best guide. We 
propose to refer very shortly to a few of the more recent 
decisions of the old Commission rather than to endeavour to 
deduce any general rule from them. 

An early case, Budd v. London and North Western Eail- 
way, was a complaint of the Tstalyfera Company, that other 
tin plate manufacturers of the neighbourhood were preferred 
to themselves as regards the rates for tin plates to Liverpool. 
The London and North Western Railway Company charged 
them a rate of 12s. 6d. per ton for this traffic, but inasmuch as 
a lower rate was in force between Swansea and Liverpool by the 
sea route, a rate of lis. 4d. per ton was offered by the Railway 
Company to all works sufficiently near to Swansea to be able to 
avail themselves of the sea transport. The Company fixed 
this limit of available distance at six miles, and in so doing 
included the greater part of the works in the neighbourhood, 
but Tstalyfera being 12 miles distant from Swansea, and 
nearer to Liverpool by that distance, was excluded from the 
benefit of the reduced rate. 

By this arrangement the traffic of works situated 12 miles 
further from Liverpool than those at Tstalyfera was carried 
past the latter at a reduction of Is. 2d. per ton, and the 
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Court (in this instance the Exchequer Division of the High 
Court) held that the preference existed, and that it was not 
justified by the fact that the works might, if they had chosen, 
have sent their traffic by another route. 

In the case of coal traffic passing over a canal for 28 miles 
from the pits of the Denaby Main Colliery to Keadby for 
shipment, a complaint was made that the Manchester, Sheffield 
and Lincoln Company unduly preferred other collieries by 
levying a toll of ^. per ton only on coal passing an additional 
distance of 13 miles on their canal. 

This is the class of case which gives rise to the greatest 
amount of difficulty. Over the same ground the same charge 
is made, but additional distances are charged at a very much 
less rate. 

Two different views are taken of these cases ; according to 
one, the mere fact that one person pays Is. Id. for 28 miles, 
and another person Is. 1 Jd. for 41 miles, made up of the same 
28 miles, and 13 in addition, is proof of itself that an undue 
preference has been granted ; according to the opposite con- 
tention, when all are charged alike for the use of the same 28 
miles, the fact that further services are rendered for a much 
smaller sum in comparison is no proof of preference, and it is 
incumbent at least upon the plaintiff to show what injury he 
sustains in consequence of the lowness of the additional 
charge. 

In this particular instance both views have alternately pre- 
vailed. In 1880 it was strongly pressed upon the Eailway 
Commissioners that the traffic upon the upper part of the 
canal was much impeded by looks, that a charge exactly pro- 
portionate to the whole distance would prohibit it altogether, 
and that the Denaby Colliery had not shewn that they were 
in any manner affected by the competition of coal carried at 
the lower toll. Under these circumstances the Conmiissioners 
held that no case was made out for their interference. 

In the year following other complaints of undue preference 
were preferred to them by the same colliery, and on further 
<)on8ideration of this point the Commissioners came to the 
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oonclusion that inasmnoh as a greater diSerenoe had formerly 
been in force, the Is. Id. toll must be reduced to ll^d. or Is., 
unless the Is. l^d. toll was increased in proportion. 

The same difference of opinion was expressed in the differ- 
ing judgments of the Eailway Commissioners in the Skinnin- 
grove case, heard by them in June and July of 1887. The 
applicants, among other causes of complaint, relied especially 
as a proof of their prejudicial treatment upon the fact that 
while their rate for iron to Stockton, for a distance of 26 miles 
was 2s. 8d., the charge made to the Grosmont Company for 
carriage to the same place, a distance of 35 miles, was 2s. 9d. 
only, and that as a result a ton of their rival's traffic was 
carried nine miles for Id. to enable them to compete with the 
applicants in their principal market. 

Sir F. Peel was of opinion that there was no evidence of 
the Skinningrove Company being aggrieved or suffering in 
any degree, or of their position in their market being in the 
smallest degree less advantageous than it would have been 
had the Grosmont Company been charged at the same com- 
parative rate as themselves. They sold all their iron and 
could not make it fast enough. 

Mr. Miller considered that it was absolutely impossible to 
defend the 2s. 9d. rate on any principle whatever. The 
Railway Company had produced a scale of rates not only 
unexceptionable, but the very best specimen of the manner in 
which a scale of rates ought to be made up that he had ever 
seen produced from any one; the scale had been departed 
from on purely sentimental grounds, which in his opinion no 
Company had a right to entertain. But for all that he held 
that the applicants, like any other suitor, were bound to show 
that they were aggrieved by the wrong of which they com- 
plained, and that they had failed to do so. 

Mr. Price, in the minority, maintained that so manifestly 
a preferential rate could not be justified by the simple state- 
ment that the traffic could not pay more ; and that so un- 
reasonable and undue a preference must of necessity constitute 
a prejudice to others dealing in the same market. 
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In the Denaby Main case, the principal point argued was 
to some extent the same one, presented in the view of a 
group of collieries all being charged at the same rate. 

The Railway Company had given the same rate to a group 
of which the extreme components were situated at a distance 
of fifteen miles apart. Denaby, the nearest of the shipping 
ports, was charged 2s. Id. for 25 miles to Keadby, and 3s. Id. 
for 56 miles to Grimsby, other collieries ten and fifteen miles 
further o£E being charged the same only. 

The Railway Commissioners decided that these charges 
constituted a case of undue preference, and refused to grant 
an appeal from their decision, considering that the applicant? 
had proved quite sufficient in proving the difficulty they had 
in disposing of their coal, and relying on evidence advanced 
by the Railway Company to the effect that if Denaby, which 
was the largest of all the collieries, had the full benefit of 
their geographical position, the other collieries would not be 
able to compete at all. 

There are clauses in the Act of 1888 directly dealing with 
this subject, but in common with the remainder of the Act, 
they ring with a very uncertain sound. In the main, they 
support the decision of the Commissioners, as referred to in 
the last two cases, and enact that a group rate is not to be 
deemed to be ^^per se " improper, but that the distances must 
be reasonable, and on complaint made it must be shewn that 
no one is prejudiced. The succeeding sub-sections wear the 
semblance of making matters smooth for the Railway Com- 
pany by providing that the Company may, in case of doubt, 
apply of their own accord to the Railway Commissioners to 
determine whether the rate constitutes an undue preference or 
not There is, however, no special privilege or indemnity 
accorded to the Company in return for the laudable action 
suggested to them of commencing a lawsuit, as it were, against 
themselves, nor are they in the slightest degree better off 
when the approval of the Commissioners is obtained, for any- 
body, at any time after, may take precisely the same steps as 
before, except that perhaps they may have no statutory right 
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to apply to the Board of Trade for their preliminary 
mediation. 

The case of the traffic of one district being unduly prejudiced 
by rates given to the traffic of another district, was discussed 
at length before the Eailway Commissioners (Broughton and 
Plas Power Company v. Gfreat Western Eailway) when the 
colliery, owners of North Wales made an application to restrain 
the Great Western Eailway from charging their traffic to 
Birkenhead with rates higher in proportion than were imposed 
upon the South Wales collieries to Birkenhead and to Swansea. 
The North Wales traffic was carried a distance of from 27 to 37 
miles at rates of from 2s. to 2s. 5d., the rate per mile being 
about 'SOd., the South Wales traffic was brought to Birkenhead 
over a distance of 156 miles at a rate of 6s. Od., the rate per 
mile being about •46d. 

The Great Western Railway contended that traffic passing 
over such different distances as 156 miles and 30 miles, and 
charged at such different rates as 6s., and 2s., could not be 
brought into precise comparison the one with the other, and 
that so long as so substantial a difference in the rates was made 
as would increase them from 2s., to 6s, the question of undue 
preference did not arise. 

The Commissioners thought differently, and were of opinion 
that such a difference might well be one that would come 
under the terms of the Act requiring that a particular de- 
scription of traffic should not be subjected to undue preference, 
and they proceeded to entertain the argument advanced in 
great detail, with a view to showing that the difference in 
charge was justified by a difference in cost, rejecting the 
result deduced from the statistics of the Railway Company, 
and arriving at the conclusion that the rates did in fact involve 
an undue prejudice to the Morth Wales coal owners. But 
they also found that North Wales and South Wales coal 
were not in practical competition the one with the other, that 
the ^' destination and application " of the two kinds of coal 
were different, and that the North Wales ooal owners had 
made out no case for the Commissioners' intervention. 

5 
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In the case of the brewers at Newark, complaining that 
their traffic was prejudiced by the rates given by the Midland 
Company to the brewers at Burton, they found the facts to be 
somewhat different. 

The following are specimens of the rates complained of : — 





Miles. 


Bates, 
s. d. 
23 6 


Newark to Lancaster . 


146 


Barton to Lancaster . 


149 


18 6 


Newark to Melton 


35 


11 6 


Burton to Melton 


44 


7 6 



In these cases the Commissioners adopted the arguments of the 
Bail way Company who alleged that the Burton traffic was dealt 
with more economically than that from Newark. The brewers' 
traffic at Burton amounted to 534,000 tons per annum, paying 
about £312,000 and yielding an average rate of lis. 8d. per ton. 
The Newark traffic amounted to 8,600 tons, produced £3,700, 
and yielded 8s. 8d. per ton only. The Burton traffic was 
worked away in full train loads and the average weight per 
waggon was 45 cwt. to 50 cwt. as compared with 15 cwt. at 
Newark. Taking these circumstances into account the Com- 
missioners thought the differences in rate justified, and declined 
to make any order as to alteration. 

Upon other points their decision was given against the 
railway. Consignments of over 500 lbs. were carried at the 
tonnage rate from Burton, but at higher charges from Newark ; 
and it was ordered that the Newark traffic should be charged 
at tonnage rates. 

The rates for malt and hops inwards, and for bottled beer 
outwards, were also preferential to the Burton brewers, but 
the Commissioners did not consider that any circumstances 
existed to justify the diGEerences in those cases, and ordered 
the rates to be calculated upon the same basis for both districts. 

In another similar case, Girardot Flinn & Company v. 
Midland Eailway, a reduction in the rates was ordered by the 
Railway Commissioners. The applicants complained of the 
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rates granted for barley from various stations to Derby 
and Burton respectively — Peterboro' and Burton 81 miles 
charged 7s. 7d., Peterboro' and Derby 73 miles charged 9s. 2d., 
and in the like proportion with others quoted. 

The Company supported the difference in rate by showing 
the difference in the bulk of traffic between the two places. 
The total annual traffic at Burton amounted to 600,000 tons, 
at Derby to. 200,000 ; the traffic in barley amounted to 55,000 
tons at Burton and to 6,900 tons at Derby. The Commis- 
sioners considered that differences in total weight would not 
alone form an element in the consideration of unequal charges, 
until it was shown that they were the cause of an inequality 
in the cost to the Company. Further than this, it was pointed 
out that the smaller brewers at Burton ranked about on an 
equality with the larger brewers at Derby. The smaller 
brewers at Burton were charged the same rates as had been 
granted to Messrs. Bass by agreement, the Railway Company 
having been advised that no distinction could be maintained ; 
and 'this being so, the Company could not advance the 
proposition that since Messrs. Bass' traffic could be conveyed 
more profitably than traffic at less total bulk, this could be a 
reason for charging a brewer at Derby higher rates than a 
brewer at Burton, who did a business more or less similar in 
its incidents to himself. 

These three cases are mentioned in some detail, as supplying 
instances of unequally charged traffic in different districts 
being held to be preferential but not justifying a reduction ; 
of unequally charged traffic not held to be preferential at all ; 
and of unequally charged traffic constituting a case of undue 
preference and being prohibited. 

Without treating these matters in detail, it would have 
been impracticable to have given even a general view of the 
varying circumstances which have been held to justify un- 
equal charges ; many other combinations of circumstances have 
been adjudicated upon, and are of much general interest, but 
although these must of necessity be passed over it seems 
desirable before quitting this subject to refer to one or two 
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cases where places or the public generally haye been held to 
have been prejudiced by differential charges. 

The Ayr Harbour Trustees and a shipping company at that 
port, complained to the Bailway Commissioners that the Belfast 
traffic passing through Ayr was subjected to an undue 
prejudice as compared with the same traffic passing through 
Ghreenock, in consequence of lower railway rates being charged 
by that route. The Commissioners held this to be a case 
provided for by the Act, and ordered that comparatively 
equal rates should be quoted to Ayr and Greenock 
respectively. 

More recently, the rule there adopted was sought to be 
extended to the question of through traffic facilities between 
England and Ireland generally. The Harbour Authorities of 
Londonderry, in the north of Ireland, complained that their 
port was prejudiced by conveniences afforded in many- ways 
to traffic passing by Greenore, on the west of Ireland, vi4 
Holyhead, to English towns, which were not granted vi& Lon- 
donderry and Liverpool. On some points the Commissioners 
directed that the Railway Company should treat traffic upon 
their line to each of the two ports with the same regard, 
but they did not admit the principle that it was open to a 
Harbour Authority to establish a roving commission over all 
the through rates agreed to between the English and Irish 
railway companies and the intermediate steamship owners, on 
the ground that the proportion allotted to the local Irish 
Company might be more or less under certain circumstances. 
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INTERVENTION OE THE BOARD OE 

TRADE. 



One of the principal innovations of the present Act consists 
in the prominence given by it to the Railway Department of 
the Board of Trade. 

In the year 1846 the duty devolved upon the Board of 
Trade of investigating and reporting to Parliament upon the 
various projects then competing for Parliamentary sanction, 
and in that year alone the plans relating to some 250 separate 
railway schemes were submitted to the Board of Trade for 
preliminary approbation. 

During the first forty years of the reign of her present 
Majesty, general legislation on the subject of railways pro- 
ceeded at the average rate of one Act of Parliament per annum, 
and in the greater part of these some fresh duty was imposed 
upon the Board of Trade of controlling, approving, or 
enforcing the privileges and obligations of the railways as 
sanctioned by Statute. 

These Acts, however much they may be amended and 
repealed in part, still remain upon the Statute Book, and the 
duties imposed by them on the Board of Trade are still carried 
out by that department. 

In consequence, the Board of Trade is now possessed of a 
large experienced staff, well versed in all practical matters 
relating to the construction and working of railways ; a staff 
probably as well-informed as that of the railways in respect 
of all practical details of working, and as well able as they to 
judge as to how far the demands of the public are reasonably 
opportune or expedient. 
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80 far the public seem satisfied with the result of the labours 
of the Board of Trade on their behalf, and as the railway 
managers say but little in condemnation of action taken by 
them, it may be assumed that the Board have hitherto fairly 
succeeded in holding an eyen balance between the public 
interests and those of the great corporations submitted to their 
eontroL 

The Railway Companies would no doubt contend that they 
could manage much better if left entirely to their own deyices, 
but they would probably admit that the reforms pressed upon 
them hitherto by the Board of Trade have neither been pro- 
mature nor such as have occasioned unnecessary expenditure 
or inconvenience. 

If any large and serious measure of reform is really desired 
by the public and insisted upon by Parliament, it is difficult 
to imagine how it could be more equitably and effectually 
carried out than by entrusting the supervision of it to the 
Railway Department of the Board of Trade as at present con- 
stituted. In that department the machinery already exists 
by which due effect may be given to the measures passed by 
Parliament, and it may fairly be predicated of an Act that it 
will work well or badly according to the use made by it of the 
knowledge and experience there available. 

Prior to the passing of the Act of 1888 the ordinary duties 
of the Board of Trade in connection with the working of the 
railways of the United Kingdom were of a nature to give it 
very considerable influence in maintaining a high standard of 
working efficiency. 

By the operation of Acts then in force, no railway and no 
extension or alteration of a railway, may be used for the con- 
veyance of passengers until it has been inspected on behalf of 
the Board of Trade, and a certificate has been given by them 
of its fitness for that purpose. This duty is exercised with 
much precaution by the official inspectors ; no effort is spared 
by them to ensure that every modem appliance and the most 
perfect workmanship shall combine to render the construction 
of the line as secure as possible. 
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Power is given to the Board of Trade to deal with all 
questions relating to bridges and level crossings. 

Third-olass accommodation is to some extent subject to their 
control. 

Eetums have to be supplied to the Board of Trade in respect 
of signal arrangements and of the brake power in use upon 
the railwisty. 

No direct power is given to them to enforce improvements 
in these matters, but letters and circulars demonstrating the 
need of them cannot be disregarded by the railways with 
complete impunity. 

Another indirect, but extremely cogent means at present 
available to the Board of Trade for compelling the adoption 
of improvements consists in the fact that the duty is imposed 
upon them to require a detailed report of every accident 
occurring upon a railway, and to institute enquiries into those 
resulting in loss of life. The Board of Trade in their tarn 
report annually to Parliament the result of their information 
and of their enquiries into the causes of these accidents. The 
distinctly expressed opinion of the Board of Trade, that the 
repetition of any particular accident might be prevented by 
the adoption of some indicated improvement, constitutes a 
warning too serious to be overlooked by those responsible for 
the safety of the public ; and the Board of Trade, clearly 
perceiving the strength of this position, do not hesitate to 
avail themselves freely of this means of pressing on such 
remedial measures as they consider the railways may be 
unduly neglecting. 

It is a duty of the Board of Trade to approve of new Bye- 
Laws relating to Eailway Companies, and of alterations in old 
ones ; the result of the steps taken by them has been to bring 
the bye-laws of nearly all the companies into conformity one 
with another, enabling both the public and the Companies to 
know, in those cases where the model form is adopted, that in 
all probability its regulations will be enforced in the Courts of 
Law as valid. 

Another point in which the action of the Board of Trade, 
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supported by Parliamentary enactments, has produoed 
uniformity, is in the account-keeping of the Companies. The 
Board of Trade present to Parliament annually a summary of 
the accounts of all the Railway Companies, which report is 
forthwith published as a Blue Book at the cost of about Is. 

In addition to making this information readily accessible to 
all those interested in studying the statistics of railway 
working, the great advantage of uniformity has accrued in 
this matter also. Inasmuch as the Board of Trade required 
identical accounts from all Companies, comprising in each 
case the same information, the Companies have in consequence 
adopted the same forms of accounts, and publish half-yearly 
precisely the same items of statistical information. 

The greater part of these powers of control and supervision, 
as now exercised in the case of railways, is extended by the 
Act of 1888, so far as they are applicable, to the case of canals 
also ; but under that head it will be necessary to refer to some 
of them again with somewhat more detail. 

In these matters, the present Act leaves everything in much 
the same condition in which it has been for some years past, 
but a new and excessively onerous duty is allotted to the 
Board of Trade in respect of the consolidation of the rate 
clauses of the di£Eerent Companies before mentioned. 

A vast mass of information in respect of prohibitive and 
preferential charges was laid before the Parliamentary Com- 
mittee of 1881-2, but with the facilities now afforded for 
taking exception to railway rates throughout the kingdom, the 
objections to be poured in upon the Board of Trade may be 
expected to be overwhelming. It would seem not improbable 
that when the proposed rates are published, together with 
invitations by the Board of Trade to lodge objections against 
them, there will scarcely be a rate suggested against which 
some interested trader may not be desirous of raising a 
protest, and may not consider that he is able to advance some 
valid reason for its reduction. 

At the same time there is also the possibility that the whole 
question may be much simplified if time is afforded for the 
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discussion of trade interests locally. Now that every branch 
of trade has its own periodical, and its special organisation, 
and every town its own Chamber of Commerce, a machinery 
is provided for the consideration of matters relating to every 
trade and to every district. It would no doubt greatly 
facilitate the hearing by the Board of Trade of all important 
objections if they were in the first instance freely debated 
locally, and after being made as consistent as possible one 
with another were brought before the Board of Trade by 
competent persons representing a fairly united interest, and 
instructed to advance the general interests concerned, leaving 
individual ones subordinate. 

Upon the supposition that both parties persist in urging 
their extreme rights, the magnitude of the task would seem 
to be almost without limit, but still, in view of the steps 
taken, from which it seems impracticable to recede, some final 
settlement would appear to be an imperative necessity to both 
sides. The Railway Companies are constantly alive to the 
fact that it is incumbent upon them to accept any reasonable 
compromise promising to close an excited controversy, and the 
officials of the Board of Trade, knowing that there are public 
claims conflicting with those of the immediate applicant, may 
be relied upon to act the part of mediator with considerable 
vigour. 

Failing agreement by negotiations carried on by the 
mediation of the Board of Trade, the Act provides that each 
separate Company shall present its consolidated Special Act 
direct to Parliament. It seems scarcely probable that Parlia- 
ment will sanction that which the Board of Trade has rejected, 
but even if the Special Act be sanctioned much will still 
remain to be done, for although the consolidation will have 
been effected, as each Parliamentary Committee will have 
adjusted matters on lines of its own, the diversity complained 
of will still survive. 

This would be so to a much less degree should the Board 
of Trade be unsuccessful in carrying through a standard 
measure of its own, for however many separate Acts that 
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department might recognise, there oould not fail to run ' m 
strong current of uniformity throughout them all which the 
Board of Trade may be relied upon to increase steadily as 
time runs on. 

An innovation still more important than the preceding, and 
almost of a nature amounting to a new departure in the 
administration of justice, consists in the necessity imposed, in 
some cases, on applicants, of obtaining the sanction of the 
Board of Trade as a condition precedent to an application to 
the Eailway Commissioners. 

By this indirect means Parliament appears to have attempted 
to grapple with the recommendation of the Parliamentary 
Committee, that the new tribunal should be an inexpensive 
one. Were this recommendation directly carried into effect 
Parliament would have solved a difficulty hitherto found 
insoluble. The tribunal of the Railway Commissioners is in- 
stituted to decide questions of the largest import, in which the 
facts, in these instances mainly represented by figures, are 
complicated and voluminous to so unusual an extent as to be 
thought deserving of a special, and it may be said, almost 
technical tribunal. The fees of the Court may be made small, 
or nothing at all, if Parliament desires it, but the power of 
unravelling the facts which will have to be presented to the 
Court for their decision, and the power of elucidating the 
arguments to be deduced from the facts when unravelled, is not 
the gift of many minds. Until Parliament by its fiat can 
order that which is abstruse to become simple, and can compel 
the services of the leaders of the bar gratuitously for the 
benefit of oppressed traders, the inexpensiveness pf the tribunal 
must perforce remain in its state of recommendation as at 
present. 

But by invoking the assistance of the Board of Trade an 
effort has been made, very tentatively and uncertainly it is 
true, to secure some of the results of litigation without incur- 
ring the expense of it. The intentions of the Act in this respect 
are expressed very indistinctly ; a great deal is left to the 
initiative of the Board of Trade, and much will depend upon 
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the view which that department may take of its new duties. 
But thus muoh seems clear: a trader considering himself 
aggrieved by the action of a Railway Company will not find 
himself as at present, with no alternative between acquiescing 
in the refusal of the Company to redress his grievance and 
embarking on a course of litigation which, should he be unsuc- 
cessful, may be the little short of ruinous. 

As an intermediate step he may state his case to the Board 
of Trade, whose duty it will be to endeavour to effect an amic- 
able compromise. It seldom happens that all the right is 
upon one side ; the case of the trader is usually very obvious, 
the injury he complains of is generally more or less patent ; 
the difficulty of the Company in remedying it is frequently 
quite as real though far less obvious ; they may relieve the 
complainant, but only by shifting the difficulty on to other 
shoulders. The difficulties of the Companies may be such as 
may be incapable of appreciation in a Court of Law, but the 
Board of Trade would be well able to judge of their importance, 
and might be in a position to press on both sides an informal 
compromise, which may be reasonable enough in its relation 
to the facts, but, for all that, might be totally untenable 
in the guise of a legal proposition, and quite unfit to be 
recorded on the roll of the Court as a precedent for future 
generations. 

A settlement of such a nature would be a great boon to the 
smaller class of traders, and at the same time might not be un- 
acceptable to the Eailway Companies ; their objections to yield 
to the traders' claims, arising not so muoh from an unwilling- 
ness to meet these views as from an anticipation of other 
claims from some opposite direction as the result of doing so. 
From these, the suggestions of the Board of Trade may well 
relieve them, and both parties may honourably yield a part 
of their contention at the instigation of so authoritative a 
mediation. 

Even in cases when the arbitration of the Board of Trade 
is unsuccessful, it may be possible to save muoh expense by 
having the limits of the enquiry, to some extent, marked out 
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and defined by the oertifioate required to be given by that 
department. There is the more necessity for this since the 
Act introduces a new element of alarming uncertainty and 
dimensions, when it requires the Court to consider whether the 
undue preference complained of may not result in advantage 
to the public at large. The simple question whether a given 
preference is undue or not, which has arisen in innumerable 
cases up to the present time, has alone sufficed to occupy the 
attention of the Courts for periods, one might almost say, of 
weeks : if to this is to be superadded in future, the further 
question whether or not the preference redounds on the whole 
to the advantage of the public, a problem is propounded, the 
legal solution of which might not be completed in a lifetime. 
When the Companies, while adopting measures disastrous to 
an individual, propose to set up in defence that they are 
benefactors to the public the Board of Trade might well be 
called upon to make their certificate in form somewhat equi- 
valent to the statement of a special case, and be required to 
find some facts in respect of the " public interest *' on which 
the Commissioners may base their decision. 

All such questions as these, however, are rather foreshadowed 
than prescribed by the Act, for the terms of it are neither 
clear nor consistent. In dealing with di£Eerent portions of 
the same subject, the Act uses different language, and it may- 
be construed to mean that varying powers are given to the 
Board of Trade under slightly varying circumstances. 

When the complaint to be made to the Commissioners is in 
respect of a refusal to grant a through rate, an application to 
the Board of Trade in the first instance is compulsory. 
When the complaint is one of " unfair and unreasonable 
charges," or of " oppressive or unreasonable treatment," the 
applicant may apply in the first instance to the Board of Trade 
and the Board of Trade may endeavour to e£Eect a compromise ; 
they may communicate with the Eailway Companies, and they 
may " receive and consider such explanations and communica- 
tions as may he made in reference to the complaint." So long 
as everybody is at liberty to do precisely as they please, the 
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Act prescribes nothing but what could have been done without 
any special legislation at all. 

The interpretation of such a clause will be narrowed or 
widened by the practice orders of the Court or of the Board 
of Trade. The first " may " may be construed to give an 
option to the trader of which he would doubtless be prompt 
to avail himself, the remaining " mays *' may be held to be 
dependent on the first, and when that has become positive, 
the following ones are to be construed as ^^ shall " and so. 
involve the conclusion that the trader " may/' and that if 
he does, the Board of Trade shall at least enquire, and that 
the Eailway Company shall at least be bound before the Com- 
missioners by the explanations ofPered by them to the Board 
of Trade. 

When the complaint is, that traflSc is diverted by a Eailway 
Company from a Canal, the Board of Trade are not required 
to endeavour to effect any compromise nor to enter into the 
merits of the question further than may be necessary to enable 
them to certify that the applicant is a proper applicant, and 
the application a proper application to bring before the 
Commissioners. 

The directions upon these three cases are in three separate 
parts of the Act ; whether the different words used are intended 
to direct the same procedure, or whether a different practice is 
to prevail according as the nature of the complaint may 
slightly differ, or what is to be done when the applicant com- 
plains at once of all three forms of grievance, is a point upon 
which no opinion can be of value until the courts of law have 
translated the language of the Act into ordinary Queen's 
English at the expense of the parties desiring to enforce it. 

The last observation applies to a still more serious extent 
to the clauses relating to " undue preference." 

We have read 'and re-read and compared many times the 
clauses scattered through the Act having reference to the 
intervention of the Board of Trade in cases of " undue pre?- 
f erence " in the endeavour to form an opinion as to whether 
a complaint of undue preference is one which an applicant 
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may bring before the Board of Trade if he bo desires, but the 
more the clauses are studied the less do we find ourselves in a 
position to arrive at any approximately definite conclusion on 
the subject. Through rates and facilities, in the present day, 
are questions which concern two or more Railway Companies 
much more than they do the public who can now generally 
rely upon getting their traffic carried at the same rate by a 
long route as by a short one, and if the high sounding clauses 
as to the intervention, yield, when pressed, scarcely anything 
compulsory beyond this, that when Railway Companies difEer 
as to the interchange of facilities one with another they are 
to take their case before the Board of Trade before going to 
the Commissioners, it certainly would be an apt illustration of 
the mountain in travail bringing forth nothing but a very 
ridiculous mouse. There are a set of terms ordinarily used in 
treating of undue preference in this Act, and in its predecessors. 
If it were intended that the Board of Trade should endeavour 
to settle these questions amicably, nothing could have been 
more natural, simple, or straightforward, than to continue the 
use of the same terms which have been employed in the Acts 
of 1845, 1854, 1873, and in the present one, when so ordering. 
This the f ramers of the Act have not thought fit to do ; after 
dealing specifically with the refusal of through rates and 
facilities, they add a set of indefinite expressions which may be 
thought to be wide enough to cover " undue preference ; " but 
whether this was meant or whether the insertion of the extra 
words was merely to serve the purpose of that "damnable 
iteration " without which no Act of Parliament is supposed to 
be complete, is beyond our power or our province to determine. 
The clause speaks of " unfair rates " and " oppressive 
treatment." We do not remember to have met with the expres- 
sion "unfair rate" elsewhere in this or any other Act of 
Parliament, in any treatise, or in any reported case, and we are 
unable to conceive what may be intended to be meant by it. 
If the rate is in excess of the maximum, it would be " illegal ** 
and not " unfair " ; if it is higher than is charged to other 
persons, then words ordinarily used to denote this have been 
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" preferential,'' " prejudicial," and " unequal." The ordinary 
eignification of the word would imply a rate unfair as between 
the railway and the public, as where, in the absence of com- 
petition, the Company were charging as much as the traflSo 
could bear, and hence in the view of the trader making too 
large a profit. But however wrong this conduct may be 
on the part of the railway, yet this, the only natural 
interpretation of the words under the circumstances, we 
imagine to be the only interpretation which is clearly not 
intended. Arguments founded on other clauses of the Act 
bear upon both sides of this question, but it would be out of 
place to discuss them here in detail. We ha 70 assumed in 
our previous remarks, that this point, constituting nine-tenths 
of the matters in dispute between the railway and the public, 
now that terminal charges are to be provided for, was in fact 
amongst those intended to be submitted to the Board of Trade, 
and we now have to add, that the language of the Act is 
vague upon this point, and that it is quite open for the rail- 
ways to contend, and for the Court to hold, that the opposite 
view to that which we have assumed is the correct one, and 
that the Act does not, in the case of undue preference, give a 
trader the option of laying his case before the Board of Trade 
before committing himself to litigate it before the Bailway 
Commissioners. 
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CANALS. 



On reference to the summary we have given of the Act of 
1888, it will be seen that a very considerable amount of atten- 
tion is given by it to the subject of the regulation of traffio 
upon canals. While differences of opinion exist upon matters 
connected with railways, there are still some facts connected 
with them which both sets of disputants seem wilUng to admit, 
and there exists consequently some mutual ground upon which 
arguments may be based. The only point on which agreement 
has occurred in connection with the traffic on canals consists 
in the generally admitted fact that nothing certain is known 
about them, and that the great mass of propositions advanced 
in respect of canal traffic, are founded upon surmise or theory, 
and not, except only in some individual and exceptional 
instances, upon recorded fact. 

For even so much as an estimate of the total mileage in 
present working, the last Parliamentary Committee of Inquiry 
was indebted to the results of the investigations of private 
individuals. Mr. E. J. Lloyd, for the purpose of giving 
evidence, had prepared a map of the canals as now existing in 
Great Britain, and he computed their total mileage as amount- 
ing to 3,700 miles. 

Of this total 1,445 miles were supposed to be in the hands 
of independent private companies ; 925 miles were under the 
control of public trusts, such as the Thames Conservancy or 
Severn Navigation ; and 1,330 miles had been taken over by 
different Eailway Companies and were under their control. 
The mileage of canals abandoned or actually converted into 
railways was computed at 300 miles approximately. 
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The advocates of a serious attempt to improve the canal 
system of Great Britain, explain the decrepitude into which 
the existing canals have mainly fallen as having its origin in 
the suddenness of the favour with which the advent of the 
railway system was greeted. In the face of the active opera- 
tions of the early railways it seemed a sheer impossibility 
that traffic upon canals could maintain even a remote com- 
petition with traffic upon railways. To have enabled the 
canals to have made any energetic effort to maintain their 
hold of traffic under such circumstances there would have 
been required a very large outlay, at that time seemingly 
unobtainable, for the purposes of their improvement and 
reconstruction. The capital then needed for canals was not 
available for their purposes since it was all absorbed by 
railways in anticipation of dividends ranging from 10 per 
cent, to 20 per cent, per annum. 

Thus it happened that canals were caught in a state unpre- 
pared for the contest, and the battle was given up by them as 
lost before ever being so much as fairly begun. It is now 
asserted very tenaciously that the struggle was abandoned too 
hastily, that a large proportion of the traffic of the country is 
more suited for canals than for railways, and that the diver- 
sion of it from the one to the other has proved injurious to 
both sets of interests. Theoretical calculations are put forward 
with the object of showing that the bulk of the mineral traffic 
is conveyed upon railways at the present day at rates leaving 
so small a margin of profit upon working, possibly even none 
at all, that the traffic as a whole does not recoup the Eailway 
Companies for the impediment it causes to their more lucrative 
traffic, and that it certainly yields no sufficient remuneration 
upon the great additional capital outlay, especially upon 
stations and sidings, which it occasions. 

Attention is called to the great difference in prime cost of 
canals as compared with that of a line of railway. The 
average cost of railways in England is close upon £50,000 per 
mile; the average cost of existing canals is estimated at 
£3,500 per mile, but as this figure includes the cost of all 

6 
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those oanals whioh are oondemned as inadequate from their 
small size and insufficient works^ it would seem that £10,000, 
£12,000^ or even £15,000 per mile is not more than sufficient 
to construct a canal of a calibre to convey traffic in competition 
with a Eailway Company. But even at this rate the net profit to 
be earned would need to be but one-third ofc that required to 
remunerate a like investment in railways, and when such a 
figure as £15,000 per mile is given it would compare with the 
greatest and not with the average cost of railways. A like pro- 
portion holds good as regards maintenance charges. The works 
ought not to be of a nature to deteriorate largely, and both 
the charge for ^^maintenance" and the cost of "establish- 
ment" generally, should compare favourably with similar 
charges on railways both in proportion to the capital invested 
and to the work done. 

So long as Canal Companies content themselves with 
remaining passive under untoward circumstances and make no 
effort of any kind to do more than receive the tolls whioh 
may be handed to them, it is not to be expected that the 
ordinary course of events will suffice to restore any of their 
former position. But when they obtain powers to imdertalce 
the duties of carriers and set to work as vigorously as do the 
Railway Companies to organise a suitable method of transport 
over their system, a profitable traffic, so it is alleged, would 
soon develope. Some canals in the neighbourhood of Man- 
chester, Liverpool and Birmingham, have adapted themselves 
to modem requirements and are reaping large benefits as the 
result of their action. Mr. Bartholomew, the manager of the 
Aire and Calder Navigation, has made continual experiments 
upon the best mode of carrying freight upon the canals under 
his management, and he described to the Parliamentary 
Committee some of the results of his labours in this field. He 
also supplied them with calculations of the actual cost. of the 
haulage performed in one year over the canals managed by him. 

He stated this to be: — 
For traffic hauled by steam tugs carrying cargo : 4,000,000 

ton-miles carried at ^^d. per ton-mile. 
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For traflSo hauled by steam tugs not carrying cargo: 2,260,000 
ton-miles carried at fd. per ton-mile. 

For traflBc hauled by horses and donkeys : 650,000 ton-miles 
carried at ^. per ton-mile. 

For mineral traffic hauled by means of special- appliances: 
6,500,000 ton-miles carried at nnr^« P®' *^^ mile. (The exact 
figure given for this mineral traffic is 'llOd. This is printed 
in the evidence as one hundred and nineteenth of a penny 
(^d.) and the error is copied without correction in other 
references to this evidence). 

The economy of this result has been attained by careful 
mutual adaptation of the works of the canal and of the means 
of transport used upon it. This of course, can only be eflPected 
when the gauge of the canal is the same throughout. When 
traffic requires to pass over some three or four or more canals 
all differently constructed with locks of various lengths and 
breadths and depths, no reasonably economical devices can be 
brought into operation. On the three canal routes between 
London and Liverpool, for instance, the breadth of the locks 
varies from 15 ft. in some to 7 ft. in others, the draft of water 
varies from 5 ft. to 3| ft. The deepest and broadest locks are 
generally at the same time the longest, and if the whole 
volume of water in a large lock is to be wasted because a boat 
suited to the capacity of the smallest is passing through, or if 
small boats are to be detained at the large locks until they 
are full, the loss either of water or of time is such as to 
increase greatly the cost of transit. 

Li some instances it would seem that no great effort is 
wanted to effect an improvement. In one of the routes from 
London to Hull the total distance is 289 miles ; the locks are 
14 feet or more in width throughout the greater distance, and 
it is only on a section of 24 miles that the locks measure 7 feet 
in width only, with a depth of 3J feet. 

From London to the Severn, a distance of 180 miles, the 
looks are generally 17 feet wide ; over a section of 37 miles 
they are 8 feet wide only. 
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From South Staffordshire to the Severn 60 miles of oanal 
have looks 20 feet wide ; on a section of 26 miles they are 
7 feet only. 

These are material impediments, necessitating an outlay of 
capital to remove them ; more intangible impediments result 
from the number of companies owning the lengths of oanals 
on a given route whose cordiality of co-operation must be 
called into being before traffic can be conducted to advantage. 

There are three routes from London to Liverpool ; one route 
is owned by 10 companies, in each of the other two 9 oomi- 
panies are interested. From London to Bristol there are four 
routes, owned in one instance by three companies, in another 
by nine. 

From Hull to Liverpool there are four routes in which four, 
seven and nine companies are respectively interested. 

But what all the advocates for canals are pleased to consider 
as the direst obstacle of any to the continuity of traffic, is the 
case of the occupation of an intermediate reach of canal by a 
Railway Company. 

General allegations of non-repair and physical obstruction 
may possibly refer to periods anterior to the Railway and 
Canal Acts of 1854 and 1873. 

Positive evidence of pecuniary obstruction was submitted 
to the Parliamentary Committee of 1883, in respect of some 
special routes. The Committee did not complete its enquiries 
and no opportunity of express reply was afforded ; the state- 
ments must therefore be taken as ex parte only, and it would 
perhaps hardly be fair to quote them here were it not that 
they seem to have been kept in view by the f ramers of the 
Railway and Canal Act of 1888, and to have been the main- 
spring of a part of their legislation. 

The case of the Birmingham Canal was mentioned. It was 
asserted that the original £100 share of this Company was 
doubled in nominal value when it began to pay large dividends, 
and that without any actual increase of capital this financial 
operation took place on five occasions, and that on the date of the 
acquisition of the Canal by the London and North Western 
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Railway Company every £100 of capital expended on the 
canal was represented by shares amounting in nominal value 
to £3,200. On this fictitious value the London and North 
"Western Railway Company undertook to pay an annual 
interest of 4 per cent, and in order to enable them to do 
so they maintain the tolls on 12 miles of waterway at a 
rate which amounts to one-third of the total sum charged for 
160 miles from South StaflPordshire to London. 

In the same way it is asserted of the Trent and Mersey 
Canal that their £100 shares were advanced without further 
expenditure of capital to a nominal value of £900, and that 
the North Staffordshire Railway Company undertake to pay 
an interest of 5 per cent, on this imaginary figare. They, too, 
are charged with levying excessive tolls and with being a main 
factor in the causes which have resulted in driving a large 
proportion of the manufacturing industry of both north and 
south Staffordshire to Glasgow. 

The Leeds and Liverpool Canal it is said, was leased for 21 
years to the adjoining Railway Company, who during that 
period persistently maintained a toll of IJd per ton per mile. 
On regaining its freedom the Canal Company levied a toll of 
^. only, but abandoning competition for conciliation they 
soon agreed with the Railway Company to levy f d., and with 
that toll have succeeded in earning a profit of 21 per cent, per 
' annum on its capital. 

The late Mr. Jas. Grierson, without disputing these par- 
ticular facts, of which he would not be personally cognizant, 
denied entirely that they fairly represent the relation of Rail- 
ways to the Canal Companies. He instanced the case of the 
Oxford, Worcester and Wolverhampton Railway Company. 
When this Company first sought Parliamentary powers for the 
construction of their line, it was alleged against them that 
they would compete with and divert traflBc then passing over 
the River Severn and that possibility was considered to afford 
fair grounds for opposing the construction of the railway at 
all. The Severn Commissioners had raised the sum of 
£180,000 on t he security of their tolls, that figure being based 
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upon an estimate that these tolls would eventually reach the 
sum of £14,000 per annum. 

In those days it was considered that a competing* route 
should be bound to guarantee the dividends of its opponents 
and so the Oxford, Worcester and Wolverhampton Railway 
Company were compelled by Act of Parliament to make good 
to the Severn Commissioners any actual deficiency upon their 
estimate of £14,000 yearly receipts. The Great Western Sail- 
way Company as the successors of the Oxford, Worcester and 
Wolverhampton Eailway Company have now to pay more 
than £6,000 per annum to maintain a competition over which 
they exercise no control whatever. 

The Kennet and Avon Canal is another waterway owned 
by the Great Western Eailway Company. The purchase was 
sanctioned by Parliament in 1852, and provisions were inserted 
in the Act which authorised the transfer, very similar to those 
of the present Act. In particular it was provided that the 
" tolls " were to be reasonable in comparison with the " rates " 
charged upon the railway. In pursuance of these stipulations 
the Great Western Eailway Company have twice been ordered 
to reduce the tolls. On the last occasion, in 1877, when the 
tolls charged were submitted to the arbitration of the Eailway 
Commissioners, the traders using the canal were confident in 
asserting that a reduced toll would bring increased traffic. 
The toll was reduced to ^d. per ton per mile, with a maxi- 
mum for 86^ miles of 2s., but the traflBc has fallen off from 
159,190 tons in 1876 to 125,807 tons in 1886, in spite of so 
great a reduction. The canal was opened in 1810, and its 
original capital was about £1,000,000 ; in 1840 the net revenue 
Was about £40,000 per annum, but in that year the Great 
Western Eailway Company began to compete with it and from 
that moment its profits began steadily to decline. 

The gross receipts which in 1840 had been about £60,000 
fell off in eight years to £33,000 ; at the date of the amalga- 
mation with the railway in 1852, they were under £25,000. 

This diminution from £60,000 to £25,000 was entirely 
antecedent to any alleged mismanagement or obstruction on 
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the part of the Eailway Company. From the time that it 
came into their hands they have fully complied with their 
statutory duty to maintain a clear waterway, but two succes- 
sive compulsory reductions of their tolls have reduced their gross , 
receipts from £25,000 in 1862, to £4,237 in 1885, this latter 
sum being insuflBcient to cover their working expenses. 

This is the aspect of the case as presented by the Railway 
Companies. The advocates of canal competition would pro- 
bably urge in reply that it is no contention of theirs, that 
canals inadequate to the performance of their duties or forming 
links in a through route with others that are, would be able to 
cope with the competition of the railways. As a condition 
precedent to the profitable use of canals, they submit that 
wholesale measures of reform are indispensable, and they press 
for statutory obligations to be laid upon the canals with a view, 
to compel improvement of their construction, so as to make 
the through conveyance of traffic practically possible, and to 
require the improvement of their administration, with the 
view of obtaining all due facilities. 

With this object they suggest compulsory amalgamation in 
certain cases, and they ask also for the supervision of the Board 
of Trade to assist in keeping every section up to the moderz^ 
standard of efficiency. Without these or some such similar 
measures they admit that any attempt on the part of the canals 
to compete effectively with railways would be hopeless, but 
with it, they think that a set of circumstances would occur 
beneficial alike to the railways, the canals, and the public. 
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CANAL LEGISLATION. 



The oomplaints against Canal management being those 
indicated in the last section, a few brief words of comment 
will alone be necessary to compare them with the remedies 
provided by the present Act. Eemedial legislation has been 
occupied so far mainly with railway enterprises ; Acts have 
been passed regulating railways, and the provisions then, so 
far as they were applicable, have been extended to Canals. 

The sins most charged against Eailway Companies have 
been those of commission ; it is rather their over activity whiok 
the statutes have endeavoured to repress, while the offences 
laid to the doors of Canal Companies have principally been 
those in the nature of omission to bestir themselves in the 
face of the energy of the Eailway Companies 

Up to the present time the Eailway Commissioners have had 
extremely few cases brought before them in relation to Canals. 

The jurisdiction committed to the Commissioners has related 
rather to questions arising upon the imposition of " rates "; the 
Canal Companies mainly derive their revenues from " tolls," 
and this difference in the mode of working is suggested by 
Sir F. Peel as being possibly sufficient to account for the paucity 
of cases in which their interference has been invoked. 

Freighters by canal suggested to the Parliamentary Com- 
mittee that a principal obstacle to through working on canals 
was encountered when one canal of a series insisted on levying 
the utmost toll chargeable. They suggested that the Com- 
missioners might be called upon to decide in the case of canal 
tolls whether a given charge was fair or reasonable under 
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the circumstances, even when it was within the maximum per- 
mitted by the Company's Act of Parliament. No such power 
as this is^ in fact, granted to the Commissioners, the extreme 
limit of their jurisdiction being to allot to a Company as 
their proportion of a through rate or toll, an amount not less 
than that which they are charging locally. 

Attention has been called to the expression ^^ an \infair or 
an unreasonable rate " in section 31, we now make the sug- 
gestion for what it is worth, that the grievance of the 
imposition of a maximum toll or rate may possibly be intended 
to be met by the course there indicated. If so, it would give 
to a person holding the opinion that such a charge is unfair 
the right to resort to the pacific mediation of the Board of 
Trade ; if that fails him, he has under this head of complaint 
no further remedy. 

In the case of a canal owned by a Railway Company special 
powers are given to the Commissioners to reduce the " tolls " 
to sums reasonable as compared with the ^' rates " actually in 
force upon the railway. Clauses similar to this have occasionally 
been inserted in the Special Acts, authorising amalgamations 
of Bailway and Canal Companies, and it was under such a 
clause that the Commissioners had power to reduce the 
tolls on the Kennet and Avon Canal as mentioned in the 
last section. 

Mention has been made of the statistical reports published 
annually by the Board of Trade, showing the result of the 
workings of the various Railway Companies. 

Importance is attached to the preparation and publication 
of similar reports as regards canals. Until this is done it is 
difficult to formulate any well founded opinion as to what are 
the elements essential to the prosperity of these undertakings. 
Their advocates are sanguine that these reports wiU confirm 
the opinions expressed by them that in those cases where the 
capital invested has been sufficient to ensure suitable accom- 
modation for traffic, its outlay has not failed to be remunerative. 
A close comparison will be instituted between the results in 
the working of difierent Companies, and there are many ways 
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in which the information there made available may be used 
to press on the adoption of reforms. 

Whenever the Board of Trade are informed that the works 
of a oanal are in such condition as to be dangerous to the 
public, or to cause serious inconvenienoe or hindrance to 
traffic, they may direct an inspection of the oanal by one of 
their officers. What steps are to be taken if, on inyestigation, 
the complaint turns out to be well founded, is a matter left 
to future Acts to determine ; but, although no power may be 
given to the Board to do anything beyond the mere sending 
of a formal letter of remonstrance, still, this alone would 
probably not be found to be entirely ineflPective. 

The success which has attended the institution of a Clearing 
House entrusted with the division of the through traffic upon 
railways, has led to the desire to have some such body incor- 
porated with powers to deal with similar matters in connection 
with canals. The primary objects of a Clearing House is to 
facilitate the division of sums collected for through traffic. 
The apportionment of this is troublesome, where, as in the 
route from London to Liverpool, some ten Companies are all 
interested in the division, and each Company is left to account 
for the sums it collects to each one of the other nine. The 
arranging of the through rate in the first instance, and the 
division of the receipts afterwards in cases where a proposed 
route is in any degree unusual, results in too complicated a 
process to be taken in hand unless a large quantity of traffic 
is immediately in question. Both of these steps become mere 
matter of routine when a central office becomes possessed of 
all essential information, and is prepared to state without 
delay what the total of any rate, by any route, amounts to, 
and to apportion it again, if put in operation, with the 
minimum of trouble or expense, between each one of the 
Companies. 

But the fact that the Eailway Clearing House has gradually 
acquired for itself the functions of a Bailway Parliament, and 
of a Eailway Court of Judicature, in addition to its normal 
duties as a Court of Bailway Exchequer, has been of the 
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utmost advantage to the publio by promoting, as it has done, 
every well considered measure for facilitating through 
working. It is by means of meetings of railway officials at 
the Eailway Clearing House that the adoption of the Clearing 
House Classification has been brought about, and it is by 
constant discussion at these meetings that anomalous obstacles 
have been removed, and that improved arrangements of every 
shape and kind have been suggested, approved, and urged 
upon unwilling Companies, until at length they reluctantly 
accept them. 

It was pressed upon the advocates of canal reform when 
they represented their views before the Canal Committee that 
so long as an intermediate Company, owning a link in a through 
route, obstructed traffic by the mere fact of the inadequacy of 
their accommodation, no ordinary facilities for the forwarding 
of through traffic would be of any avail even if commanded by 
Act of Parliament. The remedy suggested to meet this very 
apparent difficulty was compulsory leasing or amalgamation, 
but a measure so drastic as this could hardly be expected to meet 
with very speedy recognition in Parliament. On the other 
hand, no machinery could be better adapted for carrying out 
such plans as those indicated by voluntary agreement, than 
that provided by the meetings of Canal representatives at a 
Canal Clearing House. Where the inefficiency of the locks 
or of the waterway of a canal of some 20 to 30 miles in length 
impeded the traffic of a route of from 100 to 200 miles or more, 
as in some of the cases referred to, it would be perfectly easy 
for the representatives of canals interested in improving the 
system, to suggest modes of division of through traffic by 
which an otherwise unproductive outlay of capital might be 
made remunerative to the Company called upon to under- 
take it. 

When there is no common bond of union between the 
administrative departments of a group of canals, it is too 
difficult to initiate such a proposition and carry it through to 
completion ; but it is easy to perceive that when meetings take 
place at a common centre, at regular and stated intervals, all 
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snoh sohemes can be proposed, disoussed, and carried through 
when found desirable with extreme facility. It is not within 
the scope of these comments to labour such suggestions as 
these, but we submit that if once it became the practice for 
canal officials to meet together to take counsel upon matters 
concerning their mutual interest, difficulties now pronounced 
to be insuperable would one by one be foimd to vanish. 

A single precedent would be needed, and if that should 
achieve success others would follow sufficiently speedily. 

It was alleged that some bye-laws of canal were of an 
obstructive character: it is provided that all bye-laws not 
approved by the Board of Trade shall ipso facto cease to have 
legal operation. 
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THE EAILWAY C0MMI8SI0NEES, 



The appointment of the Eailway Commissioners in the year 
1873 was a step taken more or less avowedly in the nature of 
an experiment. 

Very strong complaints were made at that time, that the 
forms of procedure in a court of law were unsuited to the deter- 
mination of such intricate issues as were raised when a whole 
group of rates were complained of as constituting an undue 
preference to some and a prejudicial disadvantage to others. 
It seemed to the trading public that thorough investigation of 
masses of figures by such a process would be well nigh inter- 
minable and that after all the financial conclusion would be 
more or less unsatisfactory. In other matters a referee might 
submit arithmetical results to the Courts as their basis for a 
legal determination, but here the law and the arithmetic were 
so blended that it appeared almost futile to consider the one 
apart from the other. 

For the purpose of dealing with these questions of rates, 
preferences, and facilities, where difficult law is combined with 
complicated facts and figures, the Railway Commission was 
appointed and was to consist of three Commissioners, of whom 
one was to have legal and one railway experience. Powers 
were given to them, less than those of the Superior Courts, but 
greater than those of a referee, whose findings would have to 
be submitted to a Court for final adjudication. 

The experimental appointment was for five years only, and 
the fact that the powers and duties of the Commissioners were 
of so temporary a character has greatly militated against tho 
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effioienoy of the tribunal. There oan be no doubt, however, 
that the influence of the Commissioners has been of mnoli 
greater extent than would appear simply by the namber of 
their decisions. These are far from being inconsiderable either 
in number or in importance, but there exists a wide spread 
feeling that the effect of their decisions has been to give a 
more settled character to the law upon the subjects referred 
to them and that they have virtually though indirectly been 
the means of settling many matters which they have not been 
called upon to " hear and determine." The re-appointment of 
the Commissioners with the same or more extended powers 
has always been desired by the public ; the railways, on the 
other hand, prefer the more strict letter of the law as dispensed 
in the High Courts of Justice. The reoonstitution now effected 
aims at satisfying both demands. 

The Commission to be appointed as from 1st January, 1889, 
is to consist as before of three members, of whom one is to be 
experienced in railway matters, but the law is to be represented 
by a Judge of a Superior Court who is to preside, and on 
points of law his opinion is to prevail. Greater legal rank is 
given to the Commission, which in London will sit at the Royal 
Courts of Justice, unless the Lord Chancellor shall otherwise 
determine. 

Irish questions will be heard in Ireland, an Irish Jndge 
presiding ; Scotch questions in Scotland, a Scotch Jndge 
presiding. 

The Court is now constituted permanently, and it wonld 
seem that it is intended to rank on a par with a Divisional 
Court of Chancery, Admiralty or Queen's Bench. 

Upon questions of fact the decision of the Commission is 
to be final, but upon questions of law an appeal will lie to 
the Court of Appeal. When there has been a difference of 
opinion between two Courts of Appeal leave may be given to 
appeal to the House of Lords. 

The matters over which the Commissioners have jurisdiction 
are principally those which have formed the subject of the 
preceding pages. It is they who are to decide upon the lega- 
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lity of any charges sought to be enforced by Eailway or Canal 
Companiea and to hear all questions relating to undue prefer- 
ence or refusal of facilities. When any Special Act requires 
any public works to be undertaken by a Eailway or Canal 
Company, or when any obligation is imposed in favour of the 
public it is to the Eailway Commission that complaint is to be 
made of its contravention. 

All working agreements between Eailway Companies are 
to be submitted for approval to the Eailway Commission, who 
have also power to revise them in the interests of the public at 
the expiration of every period of 10 years. 

When differences arise between the Companies themselves, 
which under any Act are ordered to be referred to arbitration, 
any Company may at their option require the difference to be 
settled by the Eailway Commission, but when a standing arbi- 
trator has been appointed, the Commissioners may order the 
case to be heard by him should they deem that course to be 
the more expedient. 

Any difference relating to a Eailway Company or a Canal 
Company may, if both parties agree, be heard by the Com- 
missioners ; under this proviso rating cases have been referred 
to the determination of the Commissioners. 

A " loctM standi " before the Commissioners is given to 

Harbour Authorities. 
Conservancy Authorities. 
County and Borough Councils. 
Justices of Quarter Sessions. 
Commissioners of Supply in Scotland. 
Urban Sanitary Authorities. 
Eural Sanitary Authorities. 
Associations of Traders. 
Chambers of Commerce. 
Chambers of Agriculture. 

The three last mentioned must obtain a preliminary certi- 
ficate from the Board of Trade to the effect that they are 
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proper bodies to make complaint, and on giving it the Boaid 
of Trade may require them to give seoority for costs. 

The expenses of the other pnblio bodies mentioned are to 
be defrayed from funds raised in the ordinary and usual 
manner, the contracts of local authorities in this respect are 
to bind their successors, and power is given, under certain 
restrictions, to meet the expenses incurred by means of a loan. 

The foregoing summary shows that the alterations effected 
by the new Act are neither few nor unimportant. 

By it the temporary jurisdiction of the Eailway Commission 
has been converted into that of a permanent judicial tribunal; 
many technical difficulties, preventing the settlement of disputes 
and rendering litigation costly, have been removed ; important 
questions hitherto held to be doubtful in courts of law, have 
been legislated upon and dealt with definitely by the Act ; 
and methods have been provided by which the adjustment of 
conflicting rights may be brought about by amicable means. 

It can hardly be expected that changes of so extensive a 
character can be carried at once into operation without creating 
some friction, but it may reasonably be hoped that the diffi- 
culties arising will not be of long duration, and that the final 
result of the Act will be to clear away much of the misunder- 
standing which exists at the present moment between the 
public, the traders and the Railway and Canal Companies of 
this Kingdom. 
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